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• I.—THE PRESENT POSITION OF THE LEX , 

LOCI CONTRACTUS. 

ly/TONTESQUIEU, in his Lettres Persanes, inserts a little 
apologue concerning the Troglodytes, a people 
wlio persistently ignored the sanctity of the Contractual 
I'elation, and in consequence, by a process of Natural 
Selection, wliich he does not •specifically trace, perished 
utterly off the face of fcie Earth. Though the fable is 
hardly accurate historically, as indicative of the condition 
of Primitive Society, yet it points a moral, the ma^itude 
of which in the authors time, and much more m the 
present age, cannot be estimated too highly. This ini po r* 
tance of the idea of Contract, regarded especially from 
an International point of view, in these days of Steam and 
Electricity, of world-wide commerce and business com- 
ple:yties would alone amply^ustify the present Paper; but 
should any further apology be needed it may be found in the 
paucity of new works on Private International Law during 
the last decade as compared with the rapid development 
of the subject. 

Indeed^ it may probably be asserted without fear of 
exaggeration that in no part of the ^Imre of Municipal Law 
is to be found such a bewildering confusion of ideas, coupled 
with subh a labyrinth of speculation, as in .what is commonly 
known as“ Private International Law,”—though more aptl^- 
termed by the majority of Continental and American 
writers, the “ Conflict of La\ys.” 
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POSITION OF THE \.EX LOCI CONTRACTCs. 


’ The confuS? 5 P in modern times^has arisen chiefly out of 
the antagonistic principles adopted by the two great com¬ 
peting Schools of Opinion, which may be convenientry 
termed the “ English,” or Anglo-American, embracing the 
chief Jurists of our own country, America, and those 
countries which stand in some sort of fllial relation 
to Great Britain; and the “Continental,” which derives 
its ideas in the first place from the Civil Law of Rome,, 
anTl of .which Savigny may be regarded as the main 
ex,pofient. 

On no oinp point is there to be found such a distinct 
joinder of issue between these two Schools as on that of the 
Lex loci cofiiractiis. It would perhaps have been superfluous 
to enter into the discussion afresh, were it not a fact that on 
numerous occasions in reaent years there has been a 
tendency traceable in the decision^ of our own and Conti-* 
nental. Courts, towards some degree of assimilation of 
principles and rules on the point in question. 

To put the matter concisely, the moot point at the 
present time is simply as to what shall be taken to be the 
Law or Laws to which the various constituent elements 
of Contractual relations are .referred, when considered as 
the subject-matter of an action in a Court of Law 
assuming jurisdiction over the It is obviously only in 

cases where there is on the surface some ground for referring 
the contract to more than one Law, and where such Laws^ 
conflict as to the principles applicable, that any real 
difficulty can arise. 

The discussion of the subject is almost invariably tendered 
darker, and this withcmt,any necessity, by the confusion^of 
the two ideas of the Forum Contractils and the Lex Con¬ 
tract^, This con&sion is, as a matter of fact, ba&ed on 
historical grounds, but it is absolutely unnecessary and 
misleading in considering the question before us at 
present. 
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As was very clearly stated by a noble Lord, in a very 
recent case in the Upper House (Cooper v. Cooper, 13 App. 
Cas. 98), the question as to what forum can decide the 
controversy between the parties is a totally different thing 
from what law that forum shall administer in deciding it. 
The jurisdiction to try matters incidental to a contract is, 
primarily, entirely a matter for the determination of each 
separate State, and the mere fact of a State by reason of 
the powers conferred by the Rules of Practice of its gwn 
Courts of Law, affecting to have jurisdiction over the 
question, can obviously be of no use in determining by what 
Law the intrinsic validity of the Contract is to be governed, 
or indeed of settling what Law shall govern any of the 
adventitious elements of the obligation except the bare 
question of Procedure. 

Savigny, however, ^ves some ground for the confusion 
of ideas by holding in very clear tones, in that eighth 
volume of his •System de& Heiti, Rom. Rechts, whicfi deals 
with the Conflict of Laws, that the laws which maj govern 
the essential obligatory elements of a contract are precisely 
those pertaining to the States which may constitute the 
special Forum ContracUh. 

It would be hardly necessary to recapitulate the rules 
oniie great'German Jurist in the present Paper, were they 
not the root of the whole System which is in conflict with 
that in vogue in our own counti'y. 

He says:—“I hold, without hesitation, that the whole 
series of practical rules, as they have just been laid down 
in regard to the special fora, also regulate the local law to 
be administered ; ” and he then proceeds to enumerate the 
various places to which, according to the varying circum- 
stances attending the contract, the Iqcal law should be 
referred, t.c,;— 

1. When*the obligation has a finnly-settled place of 
fulfilment, to that place of fulfilment (Lex loci solutionis). 
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II. When the obligation has arisen out of a continuous 
course of business carried on by the debtor, to the chief 
seat of such business [Lex 

III. When the obligation has arisen from a specific act 
of the debtor at a place coinciding with his domicile, to 
such place (Lex loci actus), 

IV. Where it has so arisen from a specific act away from 
his domicile, but under circumstances which raise an 
exj^ectation that the fulfilment is to be in the same place, 
to the place of such act. 

V. In default of all these conditions, to the debtor’s 
domicile (Lex*demicilii), 

The whole of Savigny’s theory is a summing up of the 
principles which mainly prevailed during the Middle Ages, 
and which arose out of various passages (perhaps mis¬ 
construed) in the Corpus Jims of j|ustinian, especially the 
famous rule in the Digest, 44, 7, 3, “ Contraxissc unnsquisque 
in CO l</to^intelligiiu/ in quo utsolverct se obligavit” 

O^theifextract^ had been put forward by rival Jurists in 
favour of Hie Lex loci celcbrati contractus, which formed the 
chief opposing principle during the Middle Ages, and indeed 
at one time (during which it was imported into England, 
where' it became the rule), threatened to supersede the 
former entirely. * 

The bearing of the above facts on modern ideas havitfg, 
however, been elaborately summarised by Professor 
Westlake in the last edition of his work on Private Inter¬ 
national Law (London. 1880), it will suffice to mention 
briefly that the Lex loci solutionis was the principle which 
ultimately -found more favour, except in France, where the 
Lex domicilii was paramoiflit in every case until the Ordinanbe 
of Commerce in 1673, and even since then has been the 
primary rule applicable. 

It is obvious, as has been observed by Westlake and 
other writers, that all Savigny’s rules, in fact, converge 
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towards one point, Le., the law of the place of fulfilment 
{Lex loci solutionis) as the fundamental law governing the 
essential elements of a Contract; but I think we may go 
still further, and assert that, after all, it is the intention of 
the parties which is primarily looked to, whether expressed 
or tacit, and this it is which I wish to shew is fast becoming 
the universal primary criterion in all questions of this nature. 

Underneath, however, lies the Lex domicilii as given in 

Savigny*s fifth rule, and it is here that his theory is entirely 

at issue with that of the English School. The idea of 

Domicile is not indigenous to English Jurisprudence, and, 

as one of its constituent factors, is an impontAtion from the 

Continent, and the Lex domicilii has never been recognised 

as a criterion in determining general questions of Contractual 

obligation, although in certain countries, especially in 

*' * 

France, it has even no\y the paramount place. 

As a matter of fact, there has otherwise been a manifest 
tendency in modern European Codes ’to depart ffom the 
strict lines laid down by Savigny, and the provisions of^ the 
Austrian and Italian Codes have made a cons'iderable 
advance towards the adoption of the English Lex loci 
celebrati contractus^ and the ignoring of the Lex domicilii 
altogether. 

SavignyV rules, in brief, stripped of their adventitious 
incidents, make the Lex loci solutionis (where there is a 
special place of performance fixed) the primary governing 
law—and only in default of this adopt the Lex domicilii (Le,^ 
of the person bound by the obligation). In more than one 
respect the English principles are directly opposed to these 
rules. ^ 

*The presumption of the latter*^ as to the law governing 
the essentials of a contract is, as will be presently shewn, 
in favour of the Lex loci celebrationis neing taken as the 
primd /(iciV*‘law applicable in default of evidence of a 
contrary intention. 
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No notice is in general taken of the Lex domicilii, 
although, as I shall point out later on, there have been 
some signs, in at least one recent decision, of a tendency 
in this direction. Subject to this, the intention of the 
parties is coming more and more to be recognised as the 
sole and absolute criterion. Before dealing with these 
points in detail, however, it would be well to clear the 
ground by shewing how far there is virtual unanimity 
among all writers and Courts on the subject. 

To ascertain this, we may perhaps most conveniently, 

for practical purposes, split up the elements constituting 

or arising out'of the Contractual relation into five distinct 

groups, according as we consider the transaction from the 

• 

point of view of—i. Its forum. 2. The bare interpretation 
or construction of its terms. 3. The sanction by which it 
is enforced, and the nature of the procedure involved 
therein. 4. The legal capacity of the parties to enter 
into the pontract. 5. The “Essentials” of the Contract, 
to use (the term employed by Lord Campbell in Brook 
V, Bro 6 k (9 H.L.C. 173), meaning thereby the facts 
determining the intrinsic validity of the contract, and 
regulating the force of the obligation to which it gives 
rise,—in short, what Boullenois terms the “ Lien du Con- 
trait' or “ vinculum juris." (Lib. 2, 46.) • 6, Those 
derivative facts which are the necessary outcome of the 
obligation, and to which may be applied Professor West¬ 
lake's term “Adventitia of the Contract ”—including therein 
all those incidents, called by Sir Robert Phillimore “ Mediate 
and Immediate Effects,’* flowing from the nature, of the 
contract and accidental consequences of the contract 
{Com'meniaries on Internati&nal Lawt IV., p. 523, Lond., 1874). 
On the first three of these, and to a great extent on the 
last, nearly all kifthorities are agreed, including such 
writers as Foelix, Savigny, Christinaeus, Mtthlenbruch, 
Westlake, Story, Burge, Wharton, Phillimore, and Foote— 
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supplemented by a very large number of English, American, 
and Continental decisions which it would be superfluous to 
mention in any detail. 

• The elements causing the crucial difficulty are the fourth 
and fifth in the above category, i.e., the capacity of the 
parties, and the “ Essentials ” of the contract. I propose 
to deal with these separately. 

Firstly, as regards the Legal Capacity of parlies to enter 
into a contract, the general Continental rule is to refer 
the question to the Law of the contractor’s domicile. 
Savigny says [para. 374] :—“ The personal capacity of the 
creditor or debtor in an obligation is not to te decided by 
the territorial law of the obligation as such, but only by the 
law which is in force at the domicjle of the person ; ** and 
this is the generally accepted principle underlying the 
provisions of modern Continental Codes. 

The English rule wa^ not sufficiently clear, so recently as 
1880, to allow Professor Westlake to.arrive at any^ more 
definite conclusion than that “where the capacity of a 
person to act in any given way is questioned on the.gro\ind 
of age (para. 2, p. 43) or coverture (§ 3, p. 47), it is uncertain 
whether the solution of the question will be referred in 
England to the Personal Law.” He then proceeds to sum 
up the case^authorities on both sides, and considers them 
so far equal as to warrant his proposition. 

Most other writers, however, of not less recent date, 

* • 

regard the balance as decidedly in favour of the Lex loci 
contractHs in all cases except that of marriage. The chief 
stumbling-block in the way of Westlake’s dictum, that 
learned author acknowledges to be the decision of the 
Court of Appeal in Sottomayor v. l^e'Barros^ 3 P.D. i, where 
ihedictaOiTe exceedingly wide and comprehensive; but Foote, 
Guthrie, and others think that they can.hardly be allowed 
to. counteijict the otherwise overwhelming authority in 
favour of the Lex loci contractus* and their opinion is in 
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conformity with that of the Divorce Court expressed in a 
further decision in the same case rej)orted ir^L.R; 5 P.D. 94. 

In the latter, the President, alluding to the dictum of the 
Lords Justices in the Court of Appeal, that “ It is a well 
recognised principle of law that the question of personal 
incapacity to enter into any contract is to be decided by 
t-he law of domicile,** said (p. roo):—“ It is of course com¬ 
petent for the Court of Appeal to lay down a principle 
which, if it formed the basis of a judgment of that Court, 
must, unless it should be disclaimed by the House of 
Lords, be binding in all future cases. But I trust that I - 
may be perputted without disrespect to say that the 
doctrine thus laid down has not been hitherto well 
recognised. On the contrary, it appears to me a novel 
principle for which up to the present time there has been 
no English authority. What authority there is seems to 
me the other way.’* ' 

Apa^t from the delicate question of weighing the 
relative^value of the dicta of the Lords Justices, and the 
latefr opinion of the President of the Divorce Court, the pre- 
,^vious Judicial authorities, as endorsed by so many writers, 
jWify the proposition that at the date of the most recent 
text book the general rule was in favour of the Law of the 
place of contracting. “ ^ 

The best expression of this is to be found in the opinion 
of Cresswell, J., in Simonin v. Maillac (2 S. & T. 77) that 
“ In general the personal competency or incompetency of 
individuals to contract, has been held to depend upon the 
law of the place where the contract is made.” 

Within the last seven or eight years, however, there have 
been cases which have* undoubtedly been sufficient, if not 
to decide in favour of the Lex domicilii^ at least to throw 
the whole question Soto confusion once more. 

In Lee v. Abdy (17 Q.B.D. 309), the question at issue 
was, shortly, as to whether a woman domiciled at the Cape 
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Colony could recover as assignee of a policy of Life- 
Assurance granted by an English Company to her husband, 
who was also domiciled at the Cape. Such art assignment 
was* void by Cape Law, on the ground of the assignee 
being the wife of the assigner, but good by English Law. 

The Divisional Court held that the Law of the Cape 
governed, and that, therefore, the assignment was void, 
but the Judgments are chiefly remarkable for the attention 
bestowed on the Domicile of the parties. 

Counsel for the defendants argued that the whole point 
was one of the capacity of the alleged assignee, and must 
be governed by the Lex domicilii^ i.e., the status of the wife, 
which, by the Cape Law, prevented her being a party to 
the assignment. 

Both Judges took the question of domicile into considera¬ 
tion, though whether with reference to capacity, or only 
generally, it is impossible to infer from the somewhat vague 
Judgments. 

Day, J., said (p, 313), “ The assignment was entered into 
in Cape Colony, and the parties were domiciled there ; and 
Wills, J., at p. 35, said, “ The assignment is void—according 
to the place where it was made, and wdiere the parties 

9 

were domiciled.” 

By far the most important of fhe recent decisions on 
the ptint, however, is that of the House of Lords in the 
case of Coop^ v. Cooper (13 App. Cas. 88), which may 
'^most be regarded as revolutionising the existing Law on 
the subject. In this casd, a domiciled Irishman married a 
domiciled Scotchwoman in Dublin in 1846. An antenuptial 
contract was entered into in Ireland between the two 
parties by which, in consideration of'a provision made by 
her intended husband, the woman purported to discharge 
her legal rights of tierce and jm relictae.' It was further 
agreed^that they should reside, as they actually did reside 
during their married life, in Scotland. On the death of 
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the husband, in 1882, the widow sought to avoid the 
contract on the ground that, beipg an infant at the time of 
making it, she was incapable of contracting by the Law 
of Ireland. The House of Lords held that the capacity 
of the appellant to bind herself by the marriage contract 
must be determined by the law of her domicile, and that 
under such law she could not, as an infant, incur an obliga¬ 
tion which was not shewn to be for her benefit, and that 
she was therefore at liberty to avoid the contract and claim 
Tier legal rights as a Scotch widow. The Lord Chancellor 
(Report, Ibid., p. 99) said: “The capacity to contract is 
regulated hy the law of domicile,” basing this dictum, 
apparently, on what would seem to be a somewhat hasty 
generalisation of Story’s rule as to the law usually 
governing questions of status, in § 64 of his Conflict of Laws, 
together with the vague Opinions of certain Continental 
writers, such as Burgundus, BcAillenois, D*Argentr6, and 
Voet, qs concurring in the maxim which, generally 
spealjing, is undoubtedly true, “ Quando lex in personam 
dirigitur respiciendum est ad leges illius civitatis qua personam 
hahet subjectam'^ 

Lord Watson {Ibid., p, 105) notices the fact that in the 
present case the place of domicile and the locus celebrati 
contractils being identic'hl, the question o{ any conflict 
between the two as to capacity was immaterial; but he 
nevertheless shews a strong bias in favour of the Lex 
domicilii as an important factor in the case. 

Lord Macnaghten, however, endorses the opinion of the 
Lord Chancellor in more or less distinct terms, at p. 108, 
where he says:—“ It has been doubted whether the personal 
competency or incomiietency of the individual to contract 
depends on the law of the place where the contract is made, 
or on the law^df the place where the contracting party is 
domiciled. Perhaps, in this country the question is not 
finally settled, though the preponderance of opinion here 
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as well as abroad seems to be in favour of the law of the 
domicile," * 

In view of this important decision of the highest Tribunal 
in the United Kingdom, there can be no hesitation in saying 
that, even if we are not compelled now to regard the Lex 
domicilii as the absolute criterion of capacity to contract in 
all cases, at all events we must acknowledge that the Lex 
loci contract4s can no longer be regarded as the rule. As a 
matter of fact, it is scarcely likely that in a future case any 
lower Court would adopt a principle antagonistic to the’ 
above dicta, though some of these latter, especially that of 
Lord Macnaghten, with reference to the preponderance of 
opinion ” in this country, seem hardly borne out by a 
minute investigation of the facts on which they assume to 
be based. 

It may be observed, in concluding this part of the 
subject, that their Lor&ships rejected altogether the 
matrimonial domicile (f.fi., Scotland) as a ^ criterion of, the 
law applicable, though hitherto the majority of E^lish 
writers and cases have always attached considerable impor¬ 
tance to it in questions of marriage settlements. 

The Contractual element, however, over which there is 
the greatest difference of opinion, is undoubtedly that to 
which I have ajready applied the comprehensive term of 
“ Essential,** or what is called by Westlake the “ Intrinsic 
validity and effects of the contract,” considered apart from 
le other more adventitious elements. 

«There has always been considetable discussion in our own 
Courts as ^o the true law applicable to such cases, but the 
decisions may cleai’ly be taken to have been on the whole 
in favour of the Lex loci celehrati contrxctiis as the primd facie 
criterion, in preference to either the Lex loci solutionis, or the 
Lex domicilii. * 

Westlake says, “ The dicta of the Judges, both English 
and American, are mainly on the side of the former (Lex 
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loci celehrati), which, at the time when the maxims of Private 
In^rnational Law were imported into this country, was 
almost universally preferred on the Continent under, the 
induence of mistaken views as to the forum contractus in 
Roman Law” (p. 234). 

The intention of the parties, however, seems always to 
have been taken into consideration, though in many of the 
older decisions it is not expressly noticed. 

It is this very fact which too often lent colouring to tfie 
rival claims of the Lex loci solutionis to be deemed the 
law primarily applicable, on the ground that there was 
always a tendency to regard the fact of a special place of 
performance being agreed upon by the parties as a tacit 
indication of their intention to contract with reference to 
the law of that place. Indeed, we may go still further, and 
submit that the adoption of the. Lex loci celebrati contracUis 
at all was largely owing to the tact that in every case the 
law«o^ England* presumed, apart from express stipulation 
to thri contrary, that the Contract was to be performed at 
the place of making. In view of this double presumption, 
it is not difficult to account for the final adoption of the 
Lex loci celebrati contracts as the law to be primd facie applied 
in all cases. To the Judges, at thh time, the latter merely 
appeared an extension of the Continental principle to suit 
English ideas, and not a direct antagonism to the Ihtter. 

Burge, III., 758, states this very clearly when he says 
that, “By the Law of England the place in which tliS' 
contract is made is presumed to be that in which it is to be 
performed, unless the contract expresses that ,it is to be 
performed in some other place. Hence the law of the 
country in which the contract is made is that by whfch it 
is entirely to be governed unless its performance is to take 
place elsewherb.** ^ 

So in Aiidrews v. Pond (13 Pet., 65), the •Court said:— 
“ Contracts made in one place to be performed in another 
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are to be governed by the law of the place of performancfi,’* 
U-p to this time it is observable that the mere fact oT a 
place of performance having been fixed at all, was deemed 
sufficient evidence of the intention of the parties to have 
their relations governed by the law of the place of 
performance. The full transition to modern ideas was the 
rejection of this as an infallible criterion, and the adoption 
of the principle that to rebut the presumption in favour of 
tlfe Lex loci celebrati contractus^ there must be a clear proof, 
over and above the mere fixing of a place of performance, 
that the parties intended to bind themselves by the Lex loci 
solutionis^ or by some law other than that of th6 place of 
contract. 

Lord Mansfield’s Judgment in Robinson v. Bland, in 1760, 
(2 Burr., 1078), may be regarded as the final settlement of 
the question on this basis: “ The law of the place can 
never be the rule when the transaction is entered into with 
an express view to the law of another country as 'tbp rule 
by which it is to be governed.” T'rom that time do\v« to 
the date of the most recent text books the tendency of 
decisions was, to make this principle clearer and more 
uniform, and the judgment in the case of P. and O, 
Company v. Shand (3 Moo, P.C., N.S, 290), in 1865,’is that 
which has been taken by most recent writers as the final 
summary of the correct rule as it existed at the date at 
which they were writing. In the recognition of this prin- 
cii^le of a presumption in favour of the Lex loci celebrationis, 
rebuttable only by proof positive of a contrary intention of 
the parties, most English and American writers of recent 
years have concurred, including Westlake, Foote, Guthrie 
(the •leai-ned editor of the English Edition of Savigny’s 
work), Story, and the late Sir Robert Phillimore, in works 
published in or before 1880. Wharton is, perhaps, the one 
exception in tlfe Anglo-American School. In Ris work on 
Private International Law, published in 1881, lie adopts 
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S^igny's remark, that “the place where an obligation 
originates is often accidental,’* and holds that the place of 
performance is the best criterion of the law applicable, 
unless there is an express intention to refer the case to the 
Lex loci celebrati. This is the exact converse of the principle 
advocated by all the above Jurists, and can hardly have much 
weight against such an overwhelming mass of authority. 

Wharton (p. 464), it may be observed, seems to make a 
* somewhat unfair use of a remark of Westlake, where the 
latter, speaking of marriage settlements, says:—“The 
common personal law of the parties is a safer guide than 
the law of a. merely casual place of contract ’* (Westlake, 
op, ciUi p. 67). But it is obvious here that the author bases 
his statement on the fact, ignored by Wharton, that he is 
dealing with the peculiar case of contracts made in con- 

f 

nection with Marriage. 

Sir R. Phillimore, in paragraph DCLXXV. of his Com- 
mentai'i^s, says:—“As to the place of contract, the pre¬ 
sumption is, in the absence of express declaration or strong 
counter-presumption, that the parties intended to observe 
the law of the place where the Contract was njade.” In this 
statement he attaches a due importance to the question of 
intention; and, though .expressed in more moderate terms 
than Westlake employs, it presents, I venture to think, a 
truer estimate of the then existing law. Westlake appears 
to go further in this respect than—at that date, at all 
events—he was justified in doing, though eventually fTT 
sums up his views, after a review of the cases, in the vety 
indefinitely-expressed rule that, “ Under these circum¬ 
stances, it may probably be said with truth that the law by 
which to determine fhe intrinsic validity and effects of a 
contract will be selected in England on substantial con¬ 
siderations, the preference being given to the country with 
which the transaction has the most real c'bnnection, and 
not to the place of contract as such.” 
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That cautious Discretion which would avoid compro¬ 
mising itself by an excess of exactitude cquld hardly be 
better exemplified than in the wording of this rule (if rule 
it can well be called); but the very indefiniteness of the 
latter renders it almost valueless for practical purposes. 

One thing is clear, viz., that the author certainly does 
not give sufficient weight to the Lex loci celebrati contracts. 

Before taking a final review of the question in the light 
of decisions which have been given since the publication of 
the last authoritative text book on the subject, it would 
be advisable to recall the fact that, to whatever extent 
we may enunciate any particular rule as generally 
applicable/ there are various classes of cases which have, 
at the present time, acquired the right of being regarded 
as distinct and legally establislu;d exceptions governed by 
distinct rules and princii 3 es. All of these, as a matter of 
fact, to use Mr. Justice Willes’s words {Lloyd v, Guiberi, 
L.R. I Q.B. 122), “appear to be exceptions to fhS more 
general rule by reason of the circumstances indicatii^ an 
intention to be bound by a law diiferent from that of the 
place where the contract is made.” The question of 
intention has now, however, too frequently got to be lost 
sight of in the legal presumption to which it has given rise. 

Brjefly enumerated, with regard only to expediency and 
not to logical classification, these cases are as follows :— 

(a.) Contracts regarding immoveables must always be 
amenable to the Lex situs to any extent to which the latter 
conflicts with other laws—and the rule may be applied 
even to cbrtain cases where the subject-matter, though 
not ^an immoveable, is distinctly and solely local in its 
nature. 

(6.) Contracts which are to be perforgiqd in England, 
and the performance of which is illegal by the Law of 
England, will not be enforced in our Courts ; and the 
same rule applies to certain indefinite cases where our 
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Courts deem that the contract to be enforced conflicts 
with public or moral interests. * 

(c.) The case of Bills of Exchange, so long a stumb^ng- 
block in Judicial Decisions, is settled now to be governed 
by its own peculiar rules, owing to the unique negotiable 
nature of the subject-matter of the Contract. Some of 
these rules conform to principles more generally applicable, 
and the provisions of the Bills of Exchange Act, 1882, 
dend considerably to settle the question on a basis very 
much in harmony with these general principles. (Sec. 72, 
and see In re Marseilles Extension Ry. and Land Co*, 
L.R. 30 Cli. D. 598, and In re Boys, 33 Ch. D. 620.) 

(d*) Contracts arising out of, or connected -with, the 
stains of Marriage, as has been already frequently observed, 
constitute in many respect^an exception. 

Finally, there are two classed of contracts which are 
exceptions peculiarly on the ground that the intention of 
the parties is presumed in such cases to be in favour of a 
law ofher than that of the place of contract : i.e,, 

(e,) Contracts of Affreightment — including Charter- 
parties, Bottomry Bonds, etc., which are referable primd 
facie to the law of the country of the ship’s flag,* and 
(/■) Questions arising out of the Quasi-Contract of General 
Average,-which are governed by the Law bf the Port of 
Destination. 

It would be a work of supererogation to enumerate cases 
regulating these exceptions, but as regards the last two, 
the whole question was reviewed in all its aspects in the 
great case of Lloyd v. Guibert, L.R. i Q.B. Here 

Mr, Justice Willes^ in delivering the Judgment of the 
Court (of six Judges), after referring to the general rule 

• [It may be well fo ftote that the Resolutions of the Maritime Law Section 
of the International Congress on Commercial Law, opened iy^ Brussels on 30th 
September last, recommend the Law of the Flag as that to be adopted fn the 
class of cases cited above.—See Bel^an News, Brussels. Oct. 13th, i888 .—Ed.] 



THE PRESENT POSITIQN OF THE LBX LOCJ CONTRA<;t 6 s. I7 


that the law of the place where the parties contracted was 
primd facie that which tlTey intended to adopt, said, that 
“ such law ought, therefore, to prevail in the absence of 
circumstances indicating a different intention, as, for 
instance, that the contract is to be entirely perforiyied 
elsewhere, or that the subject-matter is immoveable pro¬ 
perty situate in another country and so forth.** He then 
argues that the parties clearly intended, and must be 
presumed in all cases of Affreightment contracts to intendf 
to be bound by the law of the ship, such presumption 
being “ most consistent and intelligible, and, therefore, 
most convenient to those engaged in commerce.** 

There have been several very recent decisions supporting 
this Judgment, to which I shall have occasion very soon to 
refer. 

It is worth noting, in passing, that much of the confusion 
on the pres^it subject arises from the application of the 
term Lex loci contractds to cases both of the locus cStehrationis 

and the locus solutionis. Westlake and Wharton both 

» 

remark upon this fact as tending greatly to obscure the 
point at issue. 

In order to obtain a clear idea of the exact state of the 
question at the present day, a careful consideration of the 
decisions of the eight years which have elapsed since the 
publication of the latest work on the subject is necessary. 

Such of these cases as are reported are not numerous, 
T)ut are exceedingly important. Their main tendency is to 
fay more and more stress on the intention of the parties; to 
refer to ifc wherever it is clearly expressed; and, where not 
so expressed, not to be content with merely falling back on 
the*presumption of the Lex loci celebfati, but to endeavour to 
extract the intention from a minute exanjjnation of all the 
circumstances surrounding the contract. 

** In such SL case . . . the only certain guide is to 

be found in applying sound ideas of business convenience 
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and sense to the language of the contract itself with a view 
to discovering the true intention of the parties. . 
Stereotyped rules laid down by juridical writers cannot be 
accepted as infallible canons of interpretation in these days 
when commercial transactions have altered in character 
and increased in complexity, and the^e can be no hard-and- 
fast rule by which to construe the multiform commercial 
agreements with which in modern times we have to deal ’* 
(Bowen, L.J., in Jacobs v. Credit Lyonnais^ 12 Q.B.D. 601). 

In The Gaetano and Maria, 7 P.D. 137, the Court of 
Appeal, over-ruling the judgment of Sir Robert Phillimore, 
held that, upon principle, he who ships goods on board a 
foreign vessel is presumed to ship them to be dealt.with by 
the master accoi*ding to the law of the country of such ship, 
unless there is a stipulation to Jhe contrary, and incidentally, 
Cotton, L.J., points out one of thf great fallacies in the 
adoption of the Lex loci solutionis as the primary criterion. 
He says p‘*It was said .... that where the contract 
is raade*in one place to be performed in another, the law of 
the place of performance was to govern. Here the place 
of performance w'as said to be England because the goods 
were to be carried there. But this really is a fallacy. 
The performance of the contract js not merely the landing 
of the goods in England. They are taken on board to be 
ultimately landed, no doubt, in England ; but what law o£ tTie 
numerous countries to which the goods may be taken during 
their carriage to England is to be implied ? ’* (Ibid,, p. 149.) 
This strikes the keynote to an argument against the Lex loci 
' so/tt^to»w which may be extended much further. U would 
apply to every bilateral contract, and, generally speaking, 
almost every contract is bilateral as considered in the Courts 
of a country like o^r own, in the law of which the doctrine 
of Consideration plays so vital a part. Wherever money is 
to be paid, or something by way of considerarion is to be 
done or not done in return for the act or forbearance agreed 
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Upon, there is the possibility of two or more places of per¬ 
formance «o-existing, i.e., one for each party to the 
contract. It is not rash to submit that probably this fact 
more than any other prevented the adoption of the Lex loci 
solutionis in English and American Courts.* 

In a case decided in February, 1888, and reported in the 
Times ReportSj IV., p, 367, and also in 58 L.T., p. 377, 
Jn re Missouri Steamship Company^ Chitty, J., in an action on 
a contract of Affreightment, reiterated the rule that the Law 
of the Flag applied on two grounds i. On the general rule 
in Lloyd v. Guibert^ etc., and— z. On the partiaular ground 
of the intention of the parties to that effect, as deduced 
from the’specific facts proved. 

There has been one instructive case which bears out in a 
remarkable manner the universal dominance of the Inten- 
tion, by holding in an attion on a Bill of Lading that, 
although the*Law of the Flag in Affreightment Contracts 

0 

primd facie governed, yet the intention of the partie^being 
obviously in favour of the Lex loci celehratiy this latter«must 
be deemed to be the law applicable to the specific case. 
Lindley, L.J., said, “ The inference is very strong that the 
parties intended to contract with reference to English Law.” 
(Chartered Mercantile Bank of India, etc., v. The Netherlands 
Indm Steam Navigation Co., Ltd,, L.R. 10 Q.B.D. 540.) 

Of tlie few cases on general contracts which deal with 
J'iie point at issue, one particularly is of supreme importance, 
ajid may be regarded as the completest and clearest state¬ 
ment of the present position of the Lex loci contractHs which 
we now have, viz., Jacobs, Mat'ctts S' Co. v. The Credit Lyminais 
(L.R. 12 Q.B.D. 589), decided by,tlie Court of Appeal, 
in 1884. 

In this case the defendants, a Loudon^firm, contracted 
in London to §ell to the plaintiffs, merchants, also carrying 

* Cf., in this connection, the judgment of the Divisional Court in Robfy 
and Co. v. The Snaefell Mimng Co., Limited, L.R. *o Q.B.D. 152. 
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on*business in London, 20,000 tons of Algerian esparto to 
be shipped by a French Company at an Algerian port. 
The defendants failed to deliver 11,000 tons on account /)f 
the prohibition by the constituted authorities of the export 
of esparto from Algeria by reason of an insurrection and 
consequent hostilities in that country. 

In an action for breach of contract defendants pleaded 
that they were excused from performance if prevented by 
**'force majenre" which plea was good by the French Law 
of Algeria. 

The Court of Appeal, consisting of Brett, M.R., and 
Bowen, LJ., affirming the Judgment of the Divisional 
Court, held that the question not being merely one of the 
method of performance, but one essentially touching the 
root of the Contractual obligation, must be referred to 
the general principles governing the latter, vi2., the Lex loci 
celebraiicontractus (English Law) by which the defendants were 
liable. ^The Judgment, already referred to, of Bowen, L.J., 
mrfy be regarded as settling the question for the present. 
His Lordship laid down that to ascertain what was the law 
applicable, we must first turn to the contract itself. 

“ Certain presumptions, or rules, have been laid down by 
juridical writers of different countries, and accepted by the 
Courts, based upon common sense, upon business con¬ 
venience, and upon the comity of nations; but these are 
only presumptions or primd facie rules that are capable o^ 
being displaced wherever the clear intention of the parties 
can be gathered from the document itself, or from the natur^ 
of the transaction. The broad rule is that the *law of a 
country where a contfaqt is made presumably governs ^the 
nature of the obligation, and the intepretation of it, unless 
the contrary appaars, from the express intention of the ' 
parties.” (Report, «.5., p. 600.) 

He then proceeds to notice a point which had previously 
been casually observed upon, by Willes, f., in Lloyd v. 
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Guibert (u,. supra ):—“In most cases, no Houbt, where a 
contract is wholly to be "performed abroad, the reasonable 
presumption may be that it is intended to be a foreign 
contract determined by foreign law” (p. 6oi), meaning, 
apparently, that the inference in such a case would be so 
strong that this was the intention of the parties as to 
reasonably weigh against the presumption of the Lex loci 
celebrati contractus, 

• Further on, Lord Justice Bowen calls attention to the 
various circumstances shewing that the intention of the 
parties was in favour of the last-mentioned law, especially 
the fact that the contract was one betweAi merchants 
resident (at least in a commercial sense) in London, and 
that payment was to be made in London, and other points 
which were not counterbalanced by the mere fact that the 
contract was to be partly "performed in Algeria. On 
these grounds Judgment* was given for the plaintiffs. 

There have been a few other noteworthy decieipns prior 
or subsequent to this case, but these were al^ either 
reviewed in or based on the latter. * 

It is necessary, however, to make one observation, evoked 
amongst other things by the Judgment previously alluded 
to in Lee v. Ahdy (17 Q.B.D. 309), where both Judges in the 
Divisional Court lay stress on the parties being domiciled 
in^he place of contract. It is true that if the question be 
regarded, as Counsel for the Defence contended, as 
*one of Capacity or Status, the point might have been 
•urged with at least some degree of force, but this was 
tlearly not the light in which the Court viewed it in giving 
Judgment. 

If, after the review of these recent authorities, we com¬ 
pare the principles deduced therefrom with those advocated 
by writers of the Continental School, su*bH as Savigny, and 
better still with those adopted in many of the European 
Codes, there seems to be no difficulty in arriving at certain 
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definite conclusions, which may be reduced concisely into 
tfie form of the following proposilions :— 

(a.) As regards the law determining the general capacity 
of a person to contract, the Continental rule is still almdst 
invariably in favour of the Lex Domicilii, and in our own 
country there has recently been evinced, on the part of the 
highest Judicial authorities, so decided a tendency towards 
adopting the same principle as to perhaps compel us to regard 
the old rule of the Lex loci celebrati contract^ as altogether- 
superseded. 

(6.) As regards the Intrinsic validity of a Contract, at 
the present «time, there is a tendency strongly manifest in 
the rules adopted by all countries and authorities towards 
an assimilation of principle based on the paramount 
importance of regarding the Intention of the parties as 
the main consideration; add, in. order to arrive at this 
intention, every possible circumsth.nce connected with the 
ContKwj^t .must be carefully scrutinised and considered, in 
the abcence of express declaration. 

(c.)'Apart, however, from any such criterion of Intention, 
the presumption in English Law is undoubtedly in favour 
of the Lex loci celebrati contractHs ; that of the Continental 
School of Jurists is in favour of the Lex loci soltttionis; but 
in recent years there has been, in fact, on the Continent 
a perceptible tendency towards the substitution of the L,ex 
loci celebrationis* 

(d.) A slight inclination, though perhaps hardly sufficient^ 
to merit attention here, is traceable in several very recent 
English decisions, to take notice of the domic^e of tht 
parties in determining the intrinsic validity of the Contract. 

Further than this wo cannot at present go. The chaos 
of conflicting'opinions to which it was formerly necessary 
to ."refer questions arising out of Private International 
relations has indeed been reduced to something like order, 
or, at least, intelligibility. It would be rash, however, to 
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expect, and perhaps as yet even to hope for, perfect 
unanimity of Thought Practice. To attain such an 
ideal state of things, we must be content to wait patiently 
for that shadowy Future when the dreams of Kant and 
Bentham are realised in some “ Parliament of Man ” of 
which at present only poets dare sing. » 

f 

John M. Cover. 


II.—WENDT’S MARITIME LEGISLATION. 

f liHE.new edition of Dr. Wendt’s valuable book* seems 
to call for more than a passing notice in these pages, 
if for no other reason than to recognise what the per¬ 
sistence and zeal of even one man may do in a cause. 
Probably np one has or takes anything like the same 
interest in favour of the Codification* of the «LSws of 
General Average and Affreightment as Dr. Wendt himself. 
And whilst a large portion of those interested in the matter, 
in this country at all events, are actively opposed to any 
change at all, there is in addition that tremendous vfs 
inertia of the timid and indifferent which has preserved the 
form of the* Lloyd’s Policy, and of the basis of Bills of 
Lading practically intact for centuries, though many of the 
expressions of the former document have become meaning¬ 
less ; and the latter is, like one of Pharoah’slean kine, eaten 
'up by the exceptions which have grown upon it. Neither 
active opposition nor passive resistance, however, have any 
effect on the energy of Dr. Wendt. If the Board of Trade 
and its myrmidons shew the cold Shoulder to his proposals 
for altering the law of England, he turns t 6 International 

* Papers on Maritime Legislation. With a Translation of the German 
Mercantile Laws relating to Maritime Commerce. By E, E. Wendt, D.C.L. 
Third Edition. Loninnans. 1888. 
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Law Congresses. Armed with their approval, he returns 
to the charge, and- memorialises* members of both Houses 
and the Lord Chancellor, and again and again gets his 
views adopted by a larger and yet larger circle of those 
interested in Commercial affairs, both in their Juridical and 
practical aspects. Such a striking example of energy and 
untiring perseverance does he shew, that it calls out the 
admiration of even so disinterested a spectator as the late 
Archbishop of Canterbury, to such an extent as to lead him' 
to make an unusual exercise of his prerogative by conferring 
on Dr. Wendt the degree of D.C.L. for his services to 
Maritime Lfegislation. 

Whatever may be the varying opinions as to the remedy, 
there can be but one opinion as to the evils of the existing 
state of things in respect to the questions principally dealt 
with. These are (i) General Average (pp. i—-'294): (2) 
Affreightment (pp. 295—512) : (3) the Limitation of the 
Shipc^Qer’s Liability, on which subject we may refer our 
readers to an article in these pages,* and which, in the 
form of a remonstrance against the Judgment of the 
Judicial Committee of the Privy Council in the case of the 
Marie de Brabant (pp. 513—526), and again in discussing 
the Merchant Shipping Acts at (pp. 610—619), occupies 
considerable space in Dr. Wendt’s booh : (4) The 

question of the incidence of Damage arising from 
a collision at sea when both vessels are to blame,t 
and which is one of the questions discussed at the Inter¬ 
national Congress on Commercial Law, convened at 
Brussels, under the auspices of the King of the ^Belgians, 
and still in session whilst these pages are being written : (5.) 

The incidence of Dama'ge when a vessel is in charge of a 
* 

* Law Magasitu ani*RevUw^ No. CCXLIX., for August, 1883. 

t Some observations on this point will be found tn the Law Maganine ahd 
Rrvifce, No. CCLXVIl., for February, 1888, in the Notes to the Articles of 
the Italian Commercial Code dealing with the subject. 
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Pilot by compulsion of law; and his negligence or incapacity 
causes damage to another vessel. With this last subject 
Dr, Wendt deals in his observations on the Merchant 
Shipping Acts, at pp. 570, 583, and apparently his views on 
the subject are unchanged since he brought out his 2nd 
Edition in 1871. He makes no reference to the Report of the 
Committee which has been sitting to consider the subject 
during the present year; probably that Report was not 
I>ublished when the book was ready, or, at all events, printed. 
In all matters of Maritime Legislation, Dr. Wendt is an able 
and persistent exponent of the views of that school which 
perhaps we may be allowed to call the Continent®.!, or Code- 
educated school, who desire to bring about uniformity of 
practice by the compulsion of law, in contradistinction to 
that which, with the same margin, we may call the Insular, 
or Independent Law School, who think it is better to leave 
parties to contract with one another as they will, so long as 
their contracts are not contrary to publit morality, or to 
the welfare of the State or individuals. No doubt the former 
plan has the advantage of simplicity, as, were it carried out 
in its entirety, and made a rule of International or Treaty 
Law, it would only be necessary to take a receipt for goo^s 
loaded, or premiums paid, to ensure that all the legal 
results of the uniform Bill of Lading and Policy of Insurance 
shdhid follow. Whereas, under the latter, a shipper must 
take the trouble to read through the terms of the Bill 
^f Lading, the assured, previous to his entering into that 
Condition, must consider the terms of a proposed Policy, 
to know* what the shipowner or insurer will be liable 
for, and what will, remain at the risk of the shipper or 
asstired, and to bargain for any proposed alteration, and, in 
the event of the contract of affreightment or assurance being 
entered into in a foreign language, to^hUve it correctly 
interpreted. A slight slip in <he translation of the French 
word dmander once nearly caused a suspension of Diplomatic 
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intercourse between the United States and France, and a 
similar slip with regard to th& word diposer is believed to 
have caused endless complications in Egypt between Frande 

_ 1 *. f 

and England. Therefore it will be seen that a small error 
may easily lead to an adverse decision of a Law Court. 
But, on the other hand, it may perhaps be urged that, 
under the latter system, the commerce of this country has 
iticfeased in a more rapid ratio and to a far greater 
extent than that of any Continental State under a rigfd 
Code, and this cannot be ascribed to any special Anglo- 
Saxon peculiarities, as the number of Foreigners carrying on 
prosperous businesses (amongst whom, we believe, might be 
specially mentioned the firm of the author of the Papers on 
Maritime Legislation now before us), under our laws in our 
own country testifies. The enormous advantage, however, 
of having one uniform Law of the Sea probably more than 
counter-balances any dis^idvanfage that e|ther of these 
systcnj^rfnay haVe with regard to the other, and as it is as 
imprdb^ble that all nations will, at the bidding of certain 
British subjects, lay aside their Codes as that they will lay 
down their arms, it is probably only practicable to arrive 
at the desired uniformity by assimilating and adopting an 
International Code. Though, with Ireland in hand, and 
Wales and Scotland waiting, it is doubtful if Parliament 
will find time to adopt even the best and most matured 
scheme arrived at by International Congresses. To shew 
the difficulty of drawing up any such Code, it may 
perhaps sufficient to draw attention to one example. 

Rule VI. of the York and Antwerp Rules, Carrying 
Press of Sail,** which was adopted nemine contradicenie 
(Wendt, op, cit., p. 229), is in the following terms : ** Damage 
occasioned to a ship or cargo by carrying a press of sail 
s^iall not be th^de good as General Average.*’ Now this 
would, as it stands, express the English law as well as .that 
of probably most Foreign countries, but a question would 
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very soon arise whether damage done to ship and cargo by 
carrying what the Americans call full head of steam in a 
steamship was covered by the article, on the principle of 
cy or not. And it is not much of a guess to hazard 
that the English and Continental Courts would take 
different views of the matter, the former looking to the 
probable intentions, of the parties, the latter to the hard 
and fast rule of the Code. Nevertheless, whatever views 
any person interested in these important subjects of 
General Average and Affreightment may take, all must feel 
indebted to Dr. Wendt for his laborious compilation of 
all that has been said and done on the subject during a 

period of nearly 30 years. 

• _ 

In dealing with the English Law of Limitation of a 
shipowner's liability, Dr. Wendt gives some very interesting 
information with regard t^ whaf took place in the House of 
Commons when the Merchant ^Shipping Act Amendment 
Act, 1862, was under discussion, and especially qupt^s«from 
Hansard (see p. 612) a very weighty sentence of«Lord 
Palmerston on the subject. It may be doubted, hovfever, 
whether a law like ours, limiting the liability for damage to a 
certain sum per ton of the wrong-doing vessel’s tonnage, which, 
however illogical, at all events, gives the person wronged 
some remedy,•be the wrong-doing vessel never so small, is 
moft unjust than the General Code Law of the Continent, 
limiting the liability of the owner to the value of the actual 
•Astrument with which the wrong is done after that wrong 
is completed, so that if the wrong-doing ship only hits the 
other so Jiard that she herself goes to the bottom, the 
person wronged has absolutely no remedy, inasmuch as to 
abandon to him a vessel sunk full 50 fathoms deep, or 
possibly five miles deep, in the Atlantic, and freight which 
has not been earned, sounds very like a plaisante^^ie. 

If any limit at all is to be placed on the liability of a ship¬ 
owner for acts of bis crew to which he is not privy, and 
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which he has no means of preventing, it should surely 
rather bear some relation to* the size, and, therefore, 
approximately to the probable value of the vessel injured 
than to that of the vessel doing the injury. Though 
agreeing generally with the observations on our Admiralty 
procedure, both in the High Court and County Courts 
(pp. 621—626), we cannot admit that the former would be 
improved by reserving it exclusively for one Judge. For 
the whole Maritime Law of the Kingdom to depend on the 
views of one man is almost tempting Providence, especially 
after the exceptional good fortune of the English Court of 
Admiralty'-in being presided over by such men as Lord 
Stowell and Dr. Lushington for remarkably long periods, 
and being now fortunate, in an equally exceptional degree, 
in two Judges, whose duplicate position is necessary at 
times for that rapid decision of cases which has always 
been the boast of the Admiralty 'Court. Asjto the County 
Couit^ whilst qhite agreeing that it would be better for the 
suitors if there were Vice*Admiralty Courts in the principal 
out-ports, presided over by Judges with that special know¬ 
ledge which cannot be expected from a County Court 
Judge, however good a general lawyer he may be, unless 
he has had special training in the matter, we fear that 
the idea of establishing such tribunals can only be con¬ 
sidered what Theologians term a “counsel of perfection." 
It is extremely unlikely that any pay, such as would probably 
be attached to an office of this kind, would draw men awdy- 
from lucrative practice in the High Court; and if the 
appointments were held by practising barristers, like 
Recorderships, difficulties would arise and dissatisfaction 
be felt both by the Judges and parties, as has ever been the 
case where the Judge of to-day is the counsel of to-morrow, 
very likely for dnfe of the parties who have just been before 
him in his Judicial capacity. * Perhaps something might be 
done by giving the Wreck Commissioner a limited Civil 
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jurisdiction, in addition to the special duties hitherto 
attending to the office, S.nd allowing him to sit in 
Admiralty cases at any of the principal sea-ports, with 
power to refer accounts, &c., to the Registrar of the 
County Court in the place. We should observe that 
this reference, on which Dr. Wendt rightly lays so much 
stress (p. 622), cannot, under existing Acts, be made 
ipso motu by the Judge of a County Court, but requires . 
th*e consent of the parties, who practically constitute*, 
the Registrar or some one else an Arbitrator. We remark 
a printer’s error in the note on this page: the ship’s name 
should be The AlinUj and the reference 4 M.L.C.,*N.S. As 
the full reference is The Russian ship Alinas the substitution of 
Alma in that connection was probably a joke of the printer’s! 
Passing from these subjects, we are glad to reach one where 
we can cordially agree with every word the author says, in 
his desire to nvike what one may call maritime fraud, like 
actual piracy, justiciable anywhere. No one "can* go 
through the string of cases given by Dr. Wendt, Aany^ 
of which came to his personal knowledge (and to*his 
probable loss as agent for Underwriters), without saying 
how many of those most wicked acts, in several cases 
involving not only loss of property but loss of life, must, 
under existing* circumstances, go unpunished. We may 
add to Dr. Wendt’s list a still more recent case, which we 
extract from the Nautical Magazine for June, 1888, p. 470, 
^The villainous master of theL. E. Cann, and the still more 
villainous Campos, who was to share the plunder, but not 
the actual* risk attendant in casting away the ship, are 
found, one in Mexico and the other in ,the United States. 
They have conspired to defraud—flie actual conspiracy 
being in the territory of Mexico. The master, in pursuance 
of the fraud, has committed the further offence, criminal in 
Great Britain, of casting away a British ship on the High 
Seas,”—the ship itself belonging to Nova Scotia—” but 
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where and how is this case to be tried ? And how do 
Extradition treaties and the Merchant Shipping Acts affect 
it ? ■ It is probaWy sufficient to point out the difficulties in 
this case to shew that Justice is likely to be not only blind, 
but deaf and lame as well; and that to enable her to over¬ 
take the guilty, it is highly desirable for the Maritime 
Nations to mutually agree on some plan by which offences 
.committed on and concerning the High Seas shall be, like 
.open piracy, justiciable anywhere, such persons as tlie 
master of the L. E. Cann and Sr. Campos being more truly 
Hostes humani generis than most of those who, id times gone 
by, have swung in chains at Execution Dock, or hung from 
many a gibbet ashore and yard-arm afloat,” 

We may also cordially agree with Dr. Wendt as to the 
desirability of some improvement • in the making and 
keeping of ships’ papers. In ^most countries, the log 
is an official document, either obtained from a Govern- 
ment officer, or at all events, paged and paragraphed 
officially, and officially presented, and receiving an official 
i/isrt, on arrival in port, by a Government official. It ought 
to be either written up continuously in the remark column or 
the lacunte marked when tlic visa is given, hut, even if this is 
not strictly attended to, the system prevents words already 
written from being tampered witli, though'possibly 
words may be added. In British ships, the Official log 
contains nothing except certain entries required by Act 
Parliament, and for the particulars of, say a collision or ^ 
stranding, we have to fall back upon the Ship’s log, which is, 
after all, a mere journal, voluntarily kept by the chief officer, 
or sometimes, in large vessels, the second officer, and which 
very, probably is never seen by anyone but the person who 
has wntten it un^il its production in Court; there seems 
DO reason why the two logs should not be amalgamated 
and treated as they are in foreign ships. Passing 
over the objections of the author to the double appeal, 
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given in Admiralty Clauses for the first time by the Judi¬ 
cature Acts, in 1873, as beitig now, after an experience of 
fifteeji years, too well fixed to be likely to be g^ered, we come 
to the Appendix, containing the German Law of Maritime 
Commerce, which is the portion of the book certainly of 
the greatest practical use to'the Legal Profession. We are 
not aware of any other English translation of this part of 
the German Code, and feel sure that none could be better 
dcTne. From the familiarity of the author with both 
languages, and that not only in their ordinary use,* but also 
in the crooked byeways of both Legal and Nautical terms, 
the translation is both exact and fluent, and we ofily regret 
that it is. not compared with other Codes, and with 
•English Law in the same manner as the Codes of Maritime 
Law now appearing in this Review. It will be impossible 
for any future translator,* if his translation is good, to 
avoid in some .degree the imputation of plagiarism, and, 
unfortunately, that imputation will deepen and broadei/ as 
his translation approaches perfection, until, when complete, 
it will be merely a verbatim copy. We observe that l)r. 
Wendt has felt the same difficulty about the translation of 
the word verfrachter .{y*. 712, note) that has been pointed out 
in our latest volume,-^ with regard to its equivalent ex¬ 
pression in Italian, and other European languages. It 
certainly is strange that a language like English, drawn 
from both German and Latin sources, and used by the 
greatest Commercial nation in the world, should have no 
siihplc expression for this personage. “ One who lets the 
vessel ” sounds more like a blood-curdling epithet from one 
of Mr. Rider Haggard’s works than ^ term for general 
use in either Law or Commerce. If "it is permitted at all 
to criticise so admirable a translation, we may venture to 
c.xpress a doubt whether vis major, which^is a well-known 


* Law Magaxhuand Hiview, No. CCLXVI. November, 1887, p. 
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expression, though not exactly a term of English law, is 
quite rendered by our law ternf,, ** The act of God” (see 
p. 721, Art. 607^; and see a discussion on this point at 
p. 374) ; and we think it will appear from comparing 
decisions of foreign Courts, where it is in use as 
a term of law, that it has a much wider significa¬ 
tion. Thus, «.g., a vessel already dismasted is driven 
ashore and lost; we think any foreign Court would find this 
•stranding the result of major, but we do not think any 
English Judge would hold that it was the Act of God in the 
legal sense, though it might or might not be the result of a 
“ peril of tfie seas.” In conclusion, we can only add that 
Dr. Wendt appeals, and we hope will appeal successfully, 
to two classes of readers—in the body of his book, to 
Merchants, .Jurists, and Legislators, shewing them what 
has been done and is being done, And the existing condition 
of the Law on many disputable points, stating his case for 
altex^tions clearly, and with a force seldom found in legal 
y^ork^—and then, in the Appendix, giving the practising 
Barrister, engaged in Maritime affairs, an admirable and 
most useful translation of the German Code, which will 
become daily more useful with the increase of German 
Commerce, until the dawn of that legal Millenium for the 
Civilised World, which Dr, Wendt is so anxious to bring 
about, but which would probably not be by any means an 
” age of gold ” for the lawyers, w'hen all Commercial 
transactions shall be governed by a Common Law 
the Sea. 
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III.—FOREIGN MARITIME. LAWS: II. ITALY. 

MEl^CANTILE MARINE CODE. 

Chapter IL 

Of the Police Regulations for the Administration and Safety 
, of Seaports. 

Art. 163. The Port officers provide places within their 
jurisdiction for maritime service, and regulate and 
superintend— ^ 

(fl.) The entry and clearance of ships. 

(6.) Anchorages and moorings. 

(c.) The embarkation and disembarkation of passengers. 

(d.) The loading and dificharge and storing of goods and 
ballast^ 

((!.) The use of fire and precautions against fire. 

(f.) Everything connected with the police and security 
of the harbour and roadstead and their appur¬ 
tenances. 

The extent of the control of the Port officers within docks 
will be determined by the acts of concession and special 
regulations. • 

Iff towns and maritime stations which communicate with 
the sea by canals or navigable rivers, the limits of the places 
Object to the Port officials will be determined by agree- 
nlent between the Captain of the Port of the Department 
and the Tdwn Council of the place concerned, and if they 
cannot agree, then by mutual reference^ to the Minister of 
Marine and the Minister of the Interior^ 

In England the powers of Harbour Authorities are regulated by the private 
Acts under which they exist, and the general powers of tb^ Harbours, Docks, and 
Piere Clauses Act, 1847. • 

164. Landing-places, slips and piers which are^ the 
terminus or branch of a railway, are under the jurisdiction 

3 
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of the Port officers, and the Road authority cannot interfere 
in such places, except in maltersVhich concern the working 
of the Railway. «. 

165. In ports where sheers, cranes, or other mechanical 
contrivances for the loading and landing of goods have 
been placed on landing places, slips, or piers by the Corpo¬ 
ration or Chamber of Commerce, or others, the working of 
such machines must be regulate^ with the consent of the 
Port officers, in whom is vested the police superintendence 
both of the machines and of the persons appointed to 
manage them. 

Cf. Harboura, Docks, and Piers Clauses Act, 1847, §§ 21, 22. 

166. All persons employed in nautical affairs, ballastmen, 

interpreters, and bumboatmen, whilst at work in harbours, 
or the seashore, or in basins or cuts, are subject to the local 
Maritime authority, and bound td observe the Regulations 
whic^ relate to tjiem. ® 

i 67 (; ^o boats or other vessels, excepting pilot boats and 
KigSr are permitted to communicate with ships which 
come into harbour before the latter have complied with 
the formalities laid down by law as to health and public 
safety. 

No person is allowed on board a British ship, except by leave of the master, 
before the seamen are discharged (Merchant Seamen, P&yment of Wages 
Act, 1880, § 5), and this law can be extended to foreign ships by Order in Council 
in cases of reciprocity, by § 6 of the same Act. 

168. Vessels must not come into the inner ports and 
moorings before discharging gunpowder and landing 
fire-arms that are -on board, except in case ofnecessity, 
when the fact must be immediately declared. 

Captains who d^ir€ to load or discharge goods o*f an 
inflammable nature, must give notice at the Port office, so 
that precautionary measures may be taken. 

In case of fire in harbour, 6r on the quays, or the neigh¬ 
bouring parts of the town, captains of ships must collect 
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their crews and carry out all instructions that may be given 
by the Maritime authority. 

U^der the ^arbours, Docks, and Piers Clauses Act, 1847, § 71, no gunpowder 
is allowed on l^oard except by permission of the Harbour Master, and by § 5 
of the Explosives Act, 187*3, more than 30 lbs. of gunpowder can be kept in 
one place, but by § lox of*thc Act, the means of making the signals required 
by Sect. I. of the Mer. Ship. Act, 1873, and § 21 of the Mer. Ship. Act, 1876, 
appear to be exempted from this regulation, the original rule as to these signals 
contained in §301 (4^ of the Mer. Ship. Act, 1854, being * repealed by the 
Schedule to the Merchant Shipping Act, 1876. 

169. The (Port) regulations will make all provisions in 
respect to moorings for ships, landing places, ]j>allast, the 
use of fire, and in general for the safety and police of 
anchorages. 

170. In case of necessity, or when orders given are not 

obeyed, the Port officials can make vessels moor or unmoor 
on their own authority, oi'.increase their moorings, or carry 
out any other* necessary manoeuvre at thp expense of the 
ship. • • 

The Port officers may even, in a case of extreme urgency, 
without other form than a second verbal order, cast off the 
moorings of a ship which the crew have refused to veer. 

Similar powers are conferred on Harbour Masters by the Harbours, Docks, 
and Piers Clauses Act, 1847, §§ 5^* S3* 5^* 7^* 

171. Whenever a ship has no crew, she must have on 
board a watchman over 21 years old. 

Ships which are at anchor in tiers, or in the vicinity of 
j^ers, or in other places where it may be necessary to veer 
the moorings, must always have on board the number of 
persons required to carry out this manoeuvre. 

172. Ships, both on arrival at, and departure from, a 
port or shore of the State, must show their colours. 

By the Queen's Regulations for the Navy, Men.of-vw have to hoist the 
colqurs when getting under way and coming to, tf there is light enough to 
see them; but there is no such regulation for Merchant vessels in England, 
but there is in France a law similar to this. See French Pilotage Decree, 
29th August, XS54, Art. 8. 
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173. No ship is allowed to weigh anchor for the purpose 
of leaving a port or roadstead in which she is anchored 
without a clearance (higlietto d'mcita) from the Mari^time 
authority. 

If the captain or skipper intends to leave between sunset 
and sunrise, he must expressly declare it when asking for 
his clearance. 

This clearance will not be given unless it is shewn that 
* fines for Jbreaches of the provisions of the laws, and dues 
owing to the Treasury, are paid, and that all the formalities 
prescribe^ by the police are complied with. If the 
departure of the ship is delayed more than five days from 
the date of the clearance, the latter must be renewed. As 
regards steamships, a clearance may be’ granted for a 
specific period of time. 

Cf. Mer. Ship. Act, X854, §§ 19, 161, 162'; Mer. Ship. Act, 1862, § 10. 

That is, that a fresh clearance is not necessary for every voyage in the case 
of all steQihers, such as tugs or passenger steamers making short voyages. 

{ 174. It is forbidden to throw earth, stones, or any sort of 
thing into ports, rc^ds, navigable channels and their 
adjuncts, or into their entrances and approaches from 
outside, within limits to be determined by the Maritime 
Authorities in places in which special reasons require such 
provisions. • 

If on the banks of navigable channels, or on quays or 
piers, there are warehouses or workshops for any trade or 
art, in the exercise of which it is impossible to avShC 
making a sediment in the water, those who exercise the 
business must bear the expense necessary to clftan out the 
deposit from time 4 o time, in accordance with the orders 
of the Maritime Authority. 

If, in the co^i^se of loading, unloading, or transshipping, 
and especially in the management of ballast, in spite of the 
prescribed precautions, any portion of the articles or 
materials falls overboard and cannot be at once drawn up 
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by those interested, all expenses of removing the obstruc¬ 
tion will be paid, according to the judgment of the Maritime 
Authority, by the captain of the ship, or by the persons in 
chdrge of the lighters set apart for such operation. 

Cf. Harbours* Docks, and Piers Clauses Act, 1847, § 73; 54 Geo. III., 
c« 159; Harbours Transfer Act, 2862, § 16. 

175. Condemned ships {Le navi non piu atU alia navi^ 

gazione) found in ports, basins, dykes or channels, or other 
anchorages, cannot be used by their owners as warehouses 
or receiving hulks, or for any other purpose, but must be' 
broken up when ordered by the Commission mentioned in 
Art. 194 of this Code. ^ 

If the orders of the Commission are not carried out, the 
Maritime- Authority may carry out the breaking up of the 
ship at the owner's expense. 

In Great Britain unserviceable vessels,^and wrecks, and other obstructions 
may be removed by Harbour Masters under §§ 52, 56, and 57 of the Harbours, 
Docks, and Piers jDlauses Act, 1847 \ but the power to destroy appears to be 
confined to wrecks, or vessels sunk in the harbour or approaches the^to, or 
in places where they constitute a peril to navigation, and is giveg by the 
Wrecks Removal Act, 1877, and by local Acts. , 

176. If any ship, or other vessel, remains sunken inside 
a harbour, or other maritime station, or in a channel 
leading to such, the owners must take steps to recover 
that which encumbers the bottom at their expense within 
the time fixdti by the ofhcials of the port, otherwise the 
ship will be deemed to be abandoned to the State, which 
jvill from that time take steps to clear the obstruction. 

Cf. Wrecks Removal Act, 1877. 

177. The Port officers will watch carefully that no 
damage is done to the slips, piers, landing-places, and 
causeways, nor to the floats, buoyg, nor to inanimate 
bodies generally, nor to other works*belonging tQi,,the State. 
When any damage happens through the default of captains, 
skippers, or other persons, the Maritime Authority will 
ascertain its amount by ex{)erts, and take care to have it 
repaid. 
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Objection to the order of the Maritime Authority will 
not suspend the payment, unlessTthe right to repayment be 
proved before the proper Tribunal. 

r* ( 

Cf. Harbours, Docks, and Piers Clauses Act, 1847, § 74. The liability of the 
owner is absolute under this sectiori, except in case of unavoidable accident, 
--‘Adamson v. River Wear Commisnoners^ 3 App. Cas., 743, or compulsory 
pilotage: as to whether the latter woul^ be a defence in Italy, sec note to 
Art 66, anU^ and Art 20J, post. 


178. Merchandise and other articles are not allowed 
to be left on piers, quays, landing-places, and other 
places in harbours and docks, except by permission 
of the Maritime Authority, and on payment of the proper 
dues. 

Notwithstanding such permission and payment, the Port 
Officer, when the period for which the license was given 
has run out, and even before, when necessity requires it, 
can order the removal and shifting of the articles deposited, 
and if this is not done may proceed to do'it officially at 
the ei^pehse of the owner. 

I Cf. Harbours, Docks, and Piers Clauftes Act, 1847, § 68, and Local Acts. 


179. Owners of frontages on the banks of channels or 
rivers which run into a harbour may construct suitable 
shore*walls (campsedging) to keep up the land. The rules 
laid down in the Regulations must be observed in the 
construction of such walls. 

I 

Similarly, no opening of a stone quarry or other sub¬ 
stantia] excavation (in the bank) can be made except by tlie 
consent of the Maritime Authority. 

180. Fishing in ports, basins, canals, and dykes is 

prohibited, except with the permission of the Maritime 
Authority. ^ 

The dilicharge of fire-arms and lighting explosive sub¬ 
stances afloat 0/ ^shore is especially prohibited, save under 
a special permit from the Maritime Authority. 

Ct Harbours, Docks, and Piers Clauses Act, 1847, $§ 71, 7a, and 
Local Acts. 
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Chapter III. 

Of Police Jurisdiction in Harbours and Roadsteads. 

I^z. The charge of police jurisdiction over ordinary 
offences in harbours where there is an officer of Public 
Safety is exercised by him. 

In places where there is no such officer, the Port officers 
will take the necessary precautions in^ urgent cases and 
give immediate information to the Judicial authorities. 

In large porta there is usually in Great Britain a special Water Police, but^ 
under the wdinary jurisdiction, in harbours, ftc., special constables can be 
appointed under § 79 of Harbours. &c., Act, 1847. 

182. In case of disturbances on board foreign ships 
anchored or moored in ports, roadsteads, or channels, the 
officer of Public Safety or of the Port, on receiving notice, 
will intervene to prevent further disturbance, giving imme¬ 
diate warning to the Consular Agent of the nation (to 
which the ship belongs). 

* p . 

If the offence is committed within the body of a county, tbe ordinary 
police regulations operate in England. There was much.doubt amifngst the 
Judges whether this was so in mere Territorial waters [see R. vf 
2 Ex. D. 63], but the doubt is now set at rest by the Territorial Waters Juris¬ 
diction Act, 1878, which regulates the exercise of the Jurisdiction. 

183. Captains and skippers of all flags and the owners of 
small craft are forbidden to shelter or conceal offenders, 
wlvither natives or foreigners, or deserters from the military 
or naval forces, on board their ships. 

^ Cf. Naval Discipline Act. 1866, § 25; Army Discipline and Regulation Act, 
^^79* § for Seamen of the Royal Navy and Soldiers, and, in cases of felony, 
by the Common Law. and in some cases of misdemeanour, by Statute, persons 
harbouring effenders are punishable as accessories after the fact. 

See Code of Commerce, Art. X13. 

184. It is equallyforbidden to keepd^n board ships anchored 
or moored in ports, roads, cuts, and . channels within the 
Realm, whether the ships be fitted out t}f dismantled, any 
persons except the crew, even if they are called watchmen, 
without the permission of the Maritime Authority. 
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The same authority can make captains and skippers 
dismiss watchmen, when such persons have been convicted 
of the offences pointed out in Articles 28b and 62b, or 
admonished as rogues and vagabonds, or as suspicious 
characters within the meaning of the Law of Public 
Security, and who. on account 0/ their bad characters, have 
been reported to the authority of Public Security. 

There is no similar pn^vision to this in Great Britain; on the other hand the 
old Acts relating to'manning the Navy provided for the shipment of *‘lewd 
\*and disorderly men servants, and rogues and vagabonds, sturdy beggars and 
vagrants,*’ on board H.M. ships, 2 & 3 Anne, c. 6, § 16. 

185. The patrol, composed of agents of the Port officials, 
has a right'to visit, either by day or night, any ship or other 
craft, sheds, warehouses and other closed places situated on 
the shores of the port. Xo one is allowed to refuse to 
give to the said patrol his Christian name and surname and 
address, when demanded. The patrol has a right to arrest 
a person caught committing an offence. „ 

Resi^ance, outrage, violence, and force used against the 
a^entl of the Port officers in the exercise of their duty are 
treated as done to agents of the Public Force, 

The ordinary police would exercise this power in Great Britain; the Harbour 
Master has also the power to enter to search for fire, &c., under § 72 of the 
Harbours, Docks, and Piers Clauses Act, 1847 ; Custom House Officers may 
search any ship, under § 182 of the Customs Laws Consolidation Act, 1876. 

186. Persons belonging to the class of seafaring people, 
whether natives or foreigners, as well as any person 

carrying on a trade or profession within the port, may be 

_ 

ordered by the Maritime authority to appear at its office. 

A subfuxna, or a warrant, would require to be served on a person to compel 
him to come before the magistrates unless he were actually arrested for an 
offence. 

' ^Chapter IV. 

0 / Boats and Other Craft for me of the Port. 

187. All boat& Sind wherries intended to carry passengers 
and goods, hulks, iishing-boa^ts, pleasure boats, and every 
other craft belonging to ports, roads, channels^ and navigable 
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cuts, are placed under the superintendence of the Maritime 
authority. • 

-one can be admitted to carry on the profession of a 
waterman, to navigate flats, hulks, pleasure boats, or any 
other species of craft, without a license from the Port 
office, which is granted on the terms laid down in the 
Regulations. 

Pleasure boats are licensed in England by the Urban Sanitary Authority, 
^cept in London, under § 172 of 38 & 39 Viet., c. 55, lighters, &c., are generally 
regulated by Local Acts, or, as in the Thames, Medway, and Lea, by the ' 
Watermen's Acts, and other boats by the Conservancy Acts. 

r88. In harbours which commuijicate directly with 
lagoons, canals, and navigable rivers, the obligation to 
have the license spoken of in the preceding Article does 
not apply to gondolas or other small boats specially 
intended for use in the city, canals, or rivers, which will 
be furnished with a license from the Corporation. 

Nevertheless, such craft, when they come within the 
place under the jurisdiction of the Port office* As^ pre¬ 
scribed by Art. 163, are under the surveillance of^ th§ 
Port officer, and those who navigate them are bound to 
observe the Maritime regulations as to order and police. 

Any conflict of jurisdiction which may arise between the 
Port officials and the Town Council as to the regulations 
for the managfinient of the craft above referred to, will be 
settled in the first instance by the authority of the Prefect 
of the place, and in the last resort by Royal decree. 

See note to preceding Article. 

i8g. A person who is furnished with a license and 
number allbwing him to navigate a boat within the port, 
will, if convicted of the offences mentjpned in Articles 28b 
and 62b, be depriVed of his license. * 

The Port official has also the power of temporarily 
suspending the license of a person convicted of smuggling, 
or cautioned [ammonito] as a 'suspicious character within 
the meaning of the Law of Public Security. 
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igo. Anyone wishing to establish a service o( steam-tugs 
for towing ships in ports, roads,» creeks, channels, cuts, or 
straits miist be furnished with a proper license from the 
MaHtime Authority, and conform to what is prescribed in 
the Regulations relative to the matter. 

Captains and skippers of steam-tugs are bound, on the 
mere request of the Port officer, to render assistance in 
salving and towing vessels which are in danger. 

^ Art. I2t applies in the case of the previous paragraph. 

<gi. The Special Commission which will be annually 
instnicted in the mwner prescribed to proceed with the 
inspection of Hats ana other craft for loading and unloading, 
will decide without appeal which are to be broken up as 
worn out, and which are to be repaired. When the orders 
of the Commission are not carried out within the time 
aUowed, then, if the orders were to break up the craft, the 
Port officer will carry it out at the expense of the owner : 
If* td cwry out repairs, the owner will incur the penalties 
laid down in this Code and the Regulations. 

Chapter. V. 

Local Pilots, 

rga. In every port, strait, channel, and other anchorage- 
ground in which it is considered convenient,r there will be 
established a body of local pilots for the use of ships. ' 

In each pilotage body there will be one or more head 

« 

pilots entrusted with the direction of the service. 

193. Pilots will be furnished with a license from the Port 
officer, and will be inserted in a proper register. The 
conditions op which pilots and head pilots will be admitted, 
and the. rules for the service will b& determined by 
regulations. 

194. A pilot convicted of the offences mentioned in 
Arts. zBb and 62b will be struck off the register, and not 
restored unless he obtains a new qualiHcation* 
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196. Pilotage rates will be fixed according to the tariff 
established by Royal decree. 

; Ct Mer. Ship. Aot, 1854, § 333; Men Ship. Act» 1862. § 69. 

197. Any promise of a higher rate than that which the 
tariff allows, and made at a time when the ship is in danger, 
will be void. 

Cf. Men Ship. Act, 2854, § 35 ^ * Ship. Act, 2872,•§ 9; Preach Pilotage 
Decrees, 12th December, 1806, Arts. 40 and 44, and 29th August, 2854. 
Art, 3. 

198. No one outside the Corporation of Pilots can 
undertake the work of a local pilot. 

Nevertheless, fishermen and oth^r seafaring persons, 
whenever, in the absence of pilots, they are requested to 
lend their •assistance to take a vessel into port, or through 
a difficult passage, may accept the charge, if directly on 
coming on board they declare# that they are not autho¬ 
rised pilots. *, 

Cf. Mer. Shipr Act, 1854, §§ 361, 362, and French Pilotage DecrM, 
29th August. 2854, Arts. 10, IX. * • * 

198. The Corporation of Pilots must give bail for thg 
amount determined by the regulations. 

There is a similar provision to this and the following Article in many Foreign 
States, Russia, Com. Code, 12x8; Portugal, Com. Code, 1583. In Great 
Britain the remedy is against the Pilot alone, and is limited, in the case of 
Trinity Hoifse Pilots, to the amount of his bond, t.r., £xoo, by Mer. Ship. Act, 

*8544 §§ 372,373-* 

199. The Corpoifi^ion of Pilots will be responsible up to 
t]}e amount of the bail for dagnages caused by the want of 
skill or negligence of a pilot, the right to further relief 
against the latter being reserved. 

See Note to preceding Art. * 

290. The employment of a pilot may be declared com¬ 
pulsory by the Government in harbours, roadsters, and 
channels in which it is considered necessaj^j. 

See Note to Art. 201. 

201. A pilot who is in charge of a ship has the right to fix 
the course, and to order any manoeuvre of sails, auchors, 



44 FOREIGN MARITIME LAWS : ITALY< 

. < 

ropes, moorings, and whatever else relates to the safety of 
the vessel. • 

As already ^inted oat in the Note to Arts. 66 (a) and 107, on^, the Jocal 
pilot is subordinate to the captain and (^cers; but, in consideration of "these 
two articles, it may be argued that when he is employed compulsorily, under 
Art. 200, his position is defined by Art. 20Z, and that, in that case, and that 
case only, he supersedes the captain in the direction of the ship, thou^ still 
remaining subordinate to him and other officers in matters of discipline; in 
fact, that he is pro kac via, and for the particular purpose of directing the 
ship, a person authorised in the terms of this Code (see Art. 37, ante) to 
command a merchant ship, but there appears to have been no decision as 
to*statu8 of a Compulsory Pilot in Italy. If this is the true view, the Italian 
law of Compulsory Pilotage, and the exemption to the owners of a ship accruing 
from the empfoyment of a Compulsory Pitot, would appear to be similar to the 
law of England and Germany (German Com. Code, 740), and not, as deduced 
from Arts. 66 and 107, to that of France and other places mentioned in the Note 
to Art. 66. 

202. Pilots may not leave ships committed to their 
direction before they are anchored and placed in safety in 
t^e ^lace of tl^eir destination, and, when the ships are 
outw^xti^bound, until they are outside all dangers. 

c Cf.^ Mer. Ship. Act, 1854, § 365 (10, xx), French Pilotage Decree, 12th 
December, z8o6. Art. 35. 

203. Captains and skippers who wish to keep pilots on 

board after they have passed beyond the dangers, and as 
long as they remain in sight of the anchorage, cnust give 
them the daily pay due for the service, laid down in 
the tariff referred to in Art. 195. ^ 

Cf. Mer. Ship. Act, 1854, § 357, an^ for France, local regulations, «.g., for 
the Seine, Art. 224. 

204. The special service in each port, and the pilotage 
of tug-boats, will be settled in each separate locality by 
special regulations.. 

< 

Chapter VI. 

* ‘ General Provisions. 

205. The charges to which Arts. 159,170,174, 175, 176; 
177, 178, and 191 refer, will be repaid on the note of the 
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Maritime Authority, and are rendered executory as in the 
last paragraph of Art. 56. * 

296. In case of stranding, shipwreck, fire, or other extra¬ 
ordinary circumstance urgently requiring the assistance of 
the Authorities, the Port office may requisition the labour of 
seamen, boatmen, labourers, porters, and any*other work¬ 
men, and such persons may not refuse, under the penalties 
prescribed by this Code. 

Similar power in case of stranding or distress is given to the Receiver of 
Wreck in Great Britain by §§ 441,442, of the Mer. Ship. Act, 1854. 

F. W. Raikes. 

m 


IV.—THE MAR PEERAjGE AND ESTATES. 

\ LL civilised systems of law have maxims that it is 
desirable, in the interests of all parties, that there 
should be an end of every litigation; and that, aftsr the 
lapse of various periods of time rights, imperfect, invalid, 
and illegal at first, become perfect, valid, and legal. But 
still, although the rights thus acquired cannot be overthrown 
by the regular tribunals, historians and lawyers have alike 
impugned an<| rejected the conclusions of the regularly con¬ 
stituted tribunals, and have shewn that the latter have, in 
some instances, fallen into grave and serious errors in the 
matteis submitted to them fot their decision. The aim of the 
present Article is to prove (i) that the Report of the Com¬ 
mittee for,Privileges of the House of Lords as to the Mar 
Peerage in 1875 was founded on gross and serious errors; (2) 
that these errors have not been wholly removed by an Act of 
Parliament passed in 1885; and (3) that the decisidn in the 
Court of Session as to the Mar estates in >873, and affirmed 
in the House of Lords in 1876, was conformable to the law 
of Scotland. In undertaking to demonstrate these three 
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propositions, 1 atn perfectly well aware that I onderfake a 
grave and ^rious responsibility; hut, animated by the lOve of 
truth and appealing to an impartial circle of readers, I ^ave 
no fear of the result. The errors committed and the injustice 
done may be .irreparable; but they are not beyond the 
scope of honest and impartial inquiry.' Already the errors 
of 1875 have been partially remedied by the intervention of 
the British Parliament. If they have not been wholly 
removed, they ought to be so in some way or another^ 
I proceed to the demonstration of the three propositions 
which I have undertaken to prove, and wish and intend to 
consider the great Legal and Constitutional questions 
involved on the sure basis of Law and Justice. 

Tfie Mar dignity is the most ancient Earldom of Scotland, 
and is the only surviving Ceijic Mormaorship of that country, 
and is one of the brightest ornam^ts of the British Crown. 
Its origin takes us back almost to the pre-historic times of 
Scotf^ntl? The Annals of Ulster, as shewn in the Minutes of 
Evidence in the claim to the Mar Peerage by the late 
Earl of Kellie, at pages 659 and 702, prove that an Earldom 
of Mar existed as early as 1014. They state that Donald, 
Mormaer of Mar, went to Ireland with a contingent from 
Albin, or Scotland, to the assistance of Brian Boruimhe, 
the heroic Ard Rigb, or King of all Ireland,‘and fell with 
him in the hour of victory at the great battle of Clontarf 
waged against the Darfes. Mormaer is the Celtic word for 
CoffUSt lari, or Earl. In purely Celtic times in Scotland, as 
well as in Ireland, or, in other words, before King David 
became Prince of Cumbria or Strathclyde and* King of 
Scotland, the proprietorship of every great territorial division 
ofScotlmid and the supremacy or chiefship over the people 
thereof belonged ^to the tribe dwelling therein. In those 
days, the chief was chosen from amongst the male 
descendants of the founder*of the tribe. He was not 
always the nearest, but the inost powerful of the blood of 
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the ruling family. The Celtic Mar dynasty became extinct 
at the close of the 14th cetitury. ' 

I^ddell, in his work on Scottish Parage and Coitsistorial 
Law, proves that the Earl of Mar should have been ranked 
as the first or premier Earl of Scotland. Right to the Mar 
peerage was fully proved in 1606, as of the year 1404, by - 
Charters produced before the Royal Commissioners ap¬ 
pointed by King James VI. From the evidence of the Mar 
Charters, it is clear that this ancient family was connected ' 
with the counties of Aberdeen and Banff as early as the 
i2th century. In 1404, Kildrummie was the chief castle 
and messuage of the^Earl of Mar. 

On the. introduction of Feudalism into Scotland by 
David I., and for long after, like every kind of hereditary 
office and dignity in Scotland,^ all rights in land were 
supposed to be received from the Sovereign, and heirs male 
were generally preferred in the succession to land. But 
the Celtic Earldoms of Scotland, originally descetidi^e to 
male agnates only, became descendible to heirs general. 
This proposition is clearly proved by Lord Hailes in the 
Sutherland Peerage claim. 

The assumption that Scottish Feudalism preferred the 
heirs male to the heirs of line or heirs general is with¬ 
out any foundation in law or history. Donald II., who 
was Earl of Mar in 1290, had a son, Gartney, or Gratney II., 
who became Earl of Mar, and also a daughter, Isabel, wife 
of King Robert the Bruce. Gratney II. married Christian 
Bruce, sister of King Robert, and received from King 
Robert th0 Lordship and Earldom of Garioch, to be held in 
free regality, and apparently as his wife’s portion. Hence the 
Mar family was related by a double tfe to the Royal family 
of Scotland. Gratney II. left three children, namely, 
Donald III., Earl of Mar, afterwards Regent of Scotland, 
and two daughters, of whom the elder, Elyne, or Ellen, was 
the ancestress of Sir Robert Erskine, who succeeded to the 
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EarMoiA of Mar in Sir Robert, ErsHine w^s the 

ancestor of John, Lord Erskihe, who. was restored, by 
Queen Mary, to the Earldom of Mar in,1565. Theyou/ager 
danghter was. married to the ancestor of the Lords Lyle. 
Gfatney IL, Earl of Mar, and John*,Lord Erskine, were 
ancestors alike of John Francis Erskine Gpodeve Erskine, 
Earl of Mar, and of Walter Coningsby Erskine, Earl of Kellie, 
in the recent cSlebre in Peerage begun in 1867. 

Descendible tp females,- the Earldom of Mar was possessed 
by Lady Margaret De Mar, Countess of Douglas and Mar, 
and thereafter by Lady Isabel Douglas, as Countess of Mar 
and as daughter of Lady Margaret; Lady Isabel was 
surrounded by a network of intrigue at the instigation of 
her mother, Countess Margaret, who, at the expense of the 
Mar family, wished to benefit George Douglas, her own ille¬ 
gitimate son. She was subsequently forced into a Carriage 
with Alexander Stewart, the illegitimate son of Alexander, 
Earf^of Auchan. The latter was popularly known as the 
Wolf of Badenoch,,land was a son of King Robert II., by 
his first wife, Elizabeth Mure. This Alexander Stewart 
seized on Lady Isabel in. the summer of 1404 at her Castle 
of Kildi'uih.mie, and. subsequently to. the assassination of 
Sir Malcolm Drummonds her first husband. Mr. Tytler, the 
Scottish histqoan, asserts that there seem^ to have been 
little doubt that the successful wooer and the assassin of 
Drummiond was ope and the same person.” 

Under a covenant of future marriage, Lady Isabel, by a 
charter, dated the 12th August, 1404, bestowed inter alia the 
£ar]detns4!>f Mar and Garioch upon Alexander Stewart in free 
gift, withrmainder to theheirsto be begotten between them, 
whoip failing,,to his pwh heirs and assigns whomsoever. This 
charter was neye^r ratified by the King; and, therefore, by 
Feudal law, was null and void. But it is known to have been 
in existence by its* being recorded on the Register of the 
Gi^t Seal of Scotland, by^the special command of King 
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Jatn^s IIL, in. the.year 1476. Moreover, this charter was 
renoaxiced .by Alexander , Stewart on the gth September, 
14041. Subsequently, on the gth December 1404, Isabella 
de Douglas, Comitissa de Mar et Garrioch, executed a n^w 
charter in view of her marriage with Alexander Stewart, 
but reserved the life-rent enjoyment of the Earldoms of 
Mar and Garioch to the longer liver of thertf, and with an 
ultimate destination to her own ex utrAqtteparte, namely, 

to Janet Keith and the Erskines on the side of her mother, and 
to the Douglas heirs on the side of her father, in the event 
of there being no issue of the marriage. This second charter 
was followed by infeftment or seisin, and was confirmed by 
King Robert III, on the aist January, r4P4-5. These two 
charters are the foundations upon which have been reared 
the rival contentions of nearly 500 years. The first charter 
lay at the basis of all the injustice which was perpetrated 
as to the estates and dignity of Mar from 1435 to 1565; J)ut 
that charter, and everything which followed upon ft,#was 
formally condemned by a final judgment of the Court of* 
Session in 1626 as null and void. By the same judgment, 
the second charter, and all that followed thereon, was held 
to be good and valid. This latter charter was also the basis 
of the right of Sir Robert Erskine, as Earl of Mar, to the 
fief and dignity under a Retour of Service passed in his 
favour in the year 1438. Sir Robert Erskjne was the son of 
Jan^t Keith, the eldest heh*-general, and the descendant and 
representative of Elyne of Mar, who was the wife of Sir 
John Menteith, Lord of Arran. 

Notwithstand^g the nullity of the charter of the 12th 
August, Alexander Stewart resigned the Earldom 

of Mar into the hands ofKitig J'arties I. after his return from 
captivity in Englam^ and received it back Royal charter 
on the 28th May, 14261'to himself for life, and to his natural 
son. Sir Thomas Stewlb:t,in fee, with a destination to the heir 
male of the body of Sir* Thoiqas, and with an ultimate 

4 
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remainder to the Crown. Alexander Stewart having died 
without issue in the year 143^, the King then seized on 
the Earldoms of Mar and Garioch. The resignation i>y 
4^1exander Stewart and the charter by James 1 . were 
tJIth illegal, and were condedined by the Court of Session 
in 1626 as invalid and illegal, and the King’s right 
stigmatized a^ “ aue simple and naked poesessioun, 
without all richt of property." But, in spite of right 
and justice, and by the strong hand of wrong and 
oppression, all the Sovereigns of Scotland, from King 
James I., in 1435, to Queen Mary in 1565, treated the 
Earldoms of Mar and Garioch as absolutely belonging' 
to the Crown, and to be used or disposed pf as they 
thought proper. Thtis, the Erskines were deprived of 
the fief and Earldom of Mar for 130 years; and, during 
that long period, the Scottish' sovereigns ^ealt with the 
fief and dignity as their own, and bestowed them as to 
the^ s^med best.. 

The cruelty and oppression exercised against the Erskines 
do not stand alon^ in the history of Scotland. They were not 
infiicted^for their own sake, but as a part of a National policy. 
With the exception of-King James IV., all the Sovereigns of 
Scotland, from James I. down to Queen Mary, relentlessly 
broke up, destroyed, and annexed to the CrcAvn all the great 
Feudal, or Feudalised Earldoms of Scotland, and especially 
those possessed of Palatine authority, or rights of Royalty, 
conferred or sanctioned by the Crown. A similar policy had 
been carried out by the Kings of England, and had resulted 
in the total destruction of the ancient noDl^' families in 
England. The results in Scotland were not so disastrous 
as in England. Buf the sovereign rights possessed by the 
ancient aristocracy in both countries were gradually 
curtailed and ultimately abolished. The haughtiness and 
arrogance of the Feudal lords aiild nobles were more 
tempered and restrained by the old Clan or Tribal rela- 
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tions in Scotland than they were in England. This contest 
was one. for supremacy, *and ended in England, and in 
Scotland, and also in France, in favour of the Sovereign 
and against the great nobles; but neither in England nor 
in Scotland was the conflict so terrible as in France, 
where the Revolution of 1789 was mainly caused by the 
wrong and oppression of the French nobility for several 
centuries. 

In Scotland, the great Earldoms, endowed with semi- 
Royal powers, and with almost independent and Sovereign 
rights'in their own territories—in Strathe^m, March, 
Lennox, and Mar—were all crushed down or absorbed by 
King James I. The Earl of Douglas was destroyed by 
King James II. at the end of the* 15th century; the Earl 
of Ross, Lord of the Isles,« at the beginning of the 
16th centur)^ and the* Earl of Angus, and the Red 
Douglases and Crawford, by King James y., in the m^iddle 
of the jcbth centiiry. The Scotch nobles Vere* Mooted 
to King James IV., and they sacriflced their lives,with 
him in large numbers on the fatal battle-field of Flodden. 
But the general policy, from James I. to James V., to 
reduce the powers of the great Feudal aristocracy of 
Scotland was carried out by gross injustice, wrong, and 
oppression. This policy aimed at the merging of the great 
and powerful Earldoms in the Crown, and was adopted 
b;^ King James I., and brought about his own death at the 
hands of a hated and formidable aristocracy. This policy 
was practically successful in the i6th and 17th centuries 
throughouf ftie whole of Europe, and not less so in Scotland 
than, in England and on the Continents The great powers 
of the old Feudal lords lingered* in Scotland till the 
rebellions of 1715 and I745» and have epded in the Par¬ 
liamentary supremacy of the Nation at large and the 
subordination of the Territorial aristocracy. But the 
policy was abandoned by Queen Mary, and atonement 

4 —« 
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made, as far as could be, in several important instances, 
of which the Earldom of Mar is an illustrious example. 

Although, during the period between 1435 and 1565, 
the Scottish Kings dealt with the Earldoms of Mar and 
Garioch as their own, and clothed their claims with 
Statutory and Charter authority, and although the 
Erskines generously spent their treasures and poured out 
their blood for their Sovereigns, still the Erskines did not 
abandon their birthright, but continued to hope that the 
day of Justice and restoration in their case would arrive. 
On the d^ath of Alexander Stewart, Earl of Mar, Sir 
Robert Erskine, otherwise styled Robert, Lord Erskine, 
the son of Thomas Erskine and Janet Keith, the eldest 
Mar co-heir under the Charter of the 9th December, 
1404, and confirmed by, the Royal Charter of the 
2ist January, 1404-5, entered upon the sta|fe as a chief 
actor in the Ma^ drama, and took steps to* vindicate his 
inher^ta^be. *Kin'g James 1 . having been assassinated in 
^37, Sir Robert Erskine of that ilk, the first Lord Erskine, 
took out service in his favour in 1438 as nearest legitimate 
heir to his cousin, Isabel, Countess of Mar and Garioch, 
in half of the lands and lordships of Mar and Garioch, 
as appears by a Special Retour of Service obtained 
by him on the 22nd April, 1438, and* by another 
Special Retour of Service obtained by him on the 
16th October, 1438. Both of these Retours were pro¬ 
duced in the Court of Session in 1626. As they evidently 
apply to one and the same half of the Lands and Lordships 
of Mar and Garioch, and differ ■ as to the appraised annual 
value of the lands r of Mar, and omit all reference to 
Garioch, I do not welt understand why there should have 
been two Retours of Service obtained by Sir Robert in the 
County of Aberdeen. Protests and claims were made by 
the Erskines, and repudiations and counter-claims were 
made by the Scottish Kings in the Privy Council and Parlia- 
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ment of Scotland at various times from 1435 to 1565 as to 
the lands and Earldoms of Mar and Gariocb. These protests 
and*claims were always for the whole, not the half, of the 
lands of Mar and Garioch. Whatever may be the proper 
explanation of this matter, the Retours are both evidence 
of certain legal rights of Robert, Lord Erskine, in and 
over the lands of Mar and Garioch, and prove him 
^o be the heir of Isabel, Countess of Mar' and Garioch. 
Perhaps the real explanation is that the Lyles were 
entitled, or claimed to be entitled, to a half of the 
lands of Mar and Garioch. But this explanation would 
not aifect the right of Robert, Lord Erskine, and his 
descendants to the other dignities, which were descendible 
upon the eldest or elder daughter of a Scottish Earl, 
and did not fall into abeyance as they would under English 
Peerage Law in the case qf a co-heiress in an English noble 
fief. 

Robert, Lord Erskine, invariably style'd himselJ'Eftrl of 
Mar, or Earl of Mar and Garioch; but the Crown acl^ow- 
ledged neither him nor any of his descendants till 1565 under 
this designation. Bare titles of nobility were not so much 
esteemed in the 15th and i6th centuries as they are in the 
present age. In Scotland the jus sanguinis was practically 
valueless without a territorial fief till modern times, and was 
hardly appreciated as a right of inheritance till the close of 
tUe 15th century. For my present purpose, I may therefore 
pass over the dealings witlwthe lands and Earldoms of Mar 
and Garioch by the Scotch Kings. But before treating of 
Queen Mary's restoration to John, Lord Erskine, in 1565, I 
must refer to the proceedings taken by King James IL, in 
the year i457> as to the Mar estates and dignities. 

At a Justiciary Court, held at Aberdeen^ pn the 15th May, 
in that year, in the presence of the King himself, who appeared 
as prosecutor in his own cause, and with the Chancellor of 
Scotland as his advocate, thp demands of Thomas, Lord 
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£rskine» for a Retour of Service t^his father, Robert, Lord 
Erskine, in the Earldom of Mar, by virtue of the services of 
^ 43 ^* was refused, and the Retour of 1438 was reduced‘s afhd 
set a»de, on the ground that the Earldom belonged to the 
Crown as ultimas haeres of Alexander Stewart, Earl of Mar, 
under the Charter of the 12th August, 1404, and not to 
Lord Robert as (co-) heir^pf Isabel, Countess of Mar. In the 
application by* Thomas, Lord Erskine, for' a RetOur of 
Service to his father in the Earldom of Mar, the Chancellor 
delivered an address to the jury impanelled to decide on the 
case, to 'th» effect that the Earldom was lawfully vested 
and seised in the person of King James I., and belonged 
to King James II. when he received the crown arid sceptre 
of Scotland. Whereupon the jury found, by their verdict, 
that the late Robert,' J^rd Erskine, the father of Thomas, 
Lord Erskine, did not die seised .and vested as of fee in 
half of the lands of the Earldom of Mar; but that the said 
lands Vere, and had been lawfully in the hands of the King 
through his death and from the time of the death of his 
late father King James I. This verdict was what is called a 
negative service, inasmuch as it rejected the right of suc¬ 
cession put forward by the claimant. 

The Royal power was victorious over justice; and the 
Erskines^ preserved a dignified silence in the presence 
of injustice. Justice, however, was at last done by 
Queen Mary’s Charter of 1565, and by a decision of tho 
Court of Session, as the Suprenffie Civil Cdiirt of Scotland, 
judicially affirming, in 1626, that these proceedings of 
the Justiciary Court at Aberdeen, in 1457, were null 
and void, and that \h^ Retours of 1438 were good and 
valid. The public conscience of the country had awoke 
at last to thb eunviction that a great Wrong had been 
inflicted on the house of Mar, and Mary Queen of Scots, 
always anxious to redress injustice, intervened, and with 
the applause and concurrence of the two factions which 
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distracted Scotl^d in the memorable year 1565, restored 
the of ftar. to John, .L^rd Erskine, by Charter 

datedthea^rdjfune^jtsbs. Thereafter,in 1567, the Parliament 
of Kipg.James^l"of Scotland ratified this Charter; and 
in 1587, by its supreme legislative authority, it further tided 
the filimily of ^Mar in recovering as much as possible of the 
portions of the fief which had been alienated by the Crown. 
This, restoration was highly and fully approved by the 
komati Catholic party attached to Queen Ma^, as well as 
by the Protestant party devoted to the Lords of the Con¬ 
gregation and the Reformed Religion. ^ > 

The first step in the restitution was a Brieve of Inquest, 
issued out of the Royal Chapel or Chancery, addressed 
to the Sheriffs of Aberdeen, Stirling, and Clackmannan, 
assembled in the Town Hall of Edinburgh. The Court 
was held under the presidency of theSe Sheriffs on the 5th 
of May, 1565, find fifteen noblemen and landed gentlemen 
of those three counties gave a verdict in favour*ef John, 
sixth Lord Erskine, as the legitimate and nearest heir of 
Robert, Earl of Mar and Garioch and first Lord Erskine, 
grandfather of Alexander, third Lord Erskine, who was 
great-grandfather of the said John, sixth Lord Erskine. -This 
verdict legally established that John, sixth Lord Erskine, 
^ was the desceAdant and representative of Robert, Earl of Mar 
and Garioch, and thereby connected the last lawfdl tenant 
o^the fiefs and dignities of Mar and Garioch with John the 
first Lord Erskine, in the regular chain of feudal succession. 
The second step was a Charter by Queen Mary, executed by 
her under* the Great Seal of Scotland, and dated the 
23r4 June, 1565- This deed, by way of restitution to the said 
John, Lord Erskine, his heirs and Assignees, granted the 
entire Earldom of Mar and lordship of Gaiioch, as possessed 
in ancient times by the Countess Isabel, and proceeded on 
the narrative that the estates of Mar and lordship and 
regality of Garioch had been unjustly withheld from his 
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ancestors. As the barony and castle of Kildrummie bad been 

conveyed by the Crown to the Slphinstones, the Manor of 

Migvie was declared by the Charter to be a sufHcient place 

for infeftment or seisin to be taken in the^ntire Earldom 

of and the Castle of Dunnydeer for the lordship and 

regality of Garioch, and the whole were declared to be held 

Johanniy domino ,Erskine, suis Ixacrcdibus et assignaiis in libero 

comitatUyfeodo, ct haereditate in perpetmm. By this Charter, the 

whole then existing rights of the Crown as to the Earldom of 

Mar and Garioch were transferred to John, Lord Erskine, 

who proceeded as speedily as possible to get himself infeft 

in his ancestral titles and lands. The next steps were the 

taking of seisin in terms of the Queen’s Charter at the places 

specified for infeftment. These steps were undoubtedly 

taken, but complete evidence of them does not now exist. 

The instrument of seisin for Mar cannot now be found, but 

that for Garioch exists, and is dated the 24th July, 1565. 

Till s'^iscK was taken, and the instruments returned to 

Edinburgh, and there verified by the proper officers of the 
* *• 

Crown, Lord Erskine could not be known to be fully and 
legally in possession of the fief and dignity under the Charter. 
These facts amply explain the reason why John, sixth 
Lord Erskine, continued to be called Lord Erskine on 
the Minutes of the Privy Council down to the 24th Jujy, 
1565, and did not appear under his higher title of Earl of 
Mar till the ist August of that year. , 

This Royal Charter by Queen Mary granted the dignity as 
well as the lands of Mar and Garioch to John, Lord Erskine, 
and no other Royal Charter, or Patent, or other document 
was necessary at that time to confer the dignity. By it 
the restitution of the ‘Dignity took effect at once, or at 
least as soon as all the feudal formalities were completed by 
seisin; but the restitution of the fief was not complete till 
70 years after this Charter, and not till long and tedious 
litigations were at an end in 1626. Royal Letters Patent, 
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or Charters conferring a ^ersiShal and inheritable dignity, 
apart from lands, or some Royal Office, were utterly 
unknown in Scotland till after Queen Mary’s son, King 
James VI. of Scotland and 1 . of England, removed to 
England on^he death of Queen Elizabeth. The ord^r of 
succession and right of assignment even to strangers laid 
down in Queen Mary’s Charter were practically the same 
as existed in the time of Countess Isabel, and included 
heirs female as well as male, and covered a different set of 
persons than the blood relations of the grantee, but under 
such conditions and restrictions as applied to ter^torial fiefs 
and dignities originating from the Crown. 

An Earldom of Mar and Garioch, and only one, was 
restored by the Charter of Queen Mary. To what series of 
heirs was this Earldom restored ? To the heirs male or to 
the heirs general? On the hypothesis of a new creation, 
and the extinction of the Ancient Earldom^ the Commjttee 
for Privileges of the House of Lords reported in favour of 
the heirs male. But, on proof of the existence of, tho 
ancient Earldom of Mar, the British Parliament in 1885 
decided in favour of the heirs general. As I shall afterwards 
point out, the true Earl of Mar, whoever he may be, 
necessarily and inevitably destroys another and second 
Ear] of Mar oh the Union Roll. 

That the lands of the Earldom of Mar and Garioch were 
alftne included in and comprehended under this Charter, 
and not the dignity as well; and that the dignity of Mar 
was descendible to heirs male, and not to or through heirs 
female, and are, assumptions for which there are no 
good or valid reasons in the history of laws of Scotland. 
If these assumptions had not been dissipated by an Act 
passed in the British Parliament in the yeai> 1885, I should 
have considered myself bound to prove them to be erronecds 
but to engage in any such proof now would be a purfhilies. 
f>f time. Another assumptioa must also be aban^Verdict, 
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untenable^ namely, that the%4cient Earldom of Mar was 
extinct abont or in the latter part of the i4tb ceOtory, and 
in or about either the year 1404 or 1435. If,, then, < 4 he 
ancient Earldom of Mar was restored to the Erstdnes by 
Quee^ Mary’s Charter of 1565, and if a new^arldom of 
Mar was not created by her in that year, there is no room 
for the Earldom, of Mar referred to in the Resolution of 
^ the Committee for Privileges of the House of Lords in 
the year 1875. 

The final step in the restitution of the Mar estates con¬ 
sisted in the legal proceedings iriltituted by John, Earl of 
Mar, and carried to a successful issue by his son and successor 
against Lord Elphinstone and others, who had obtained 
grants of portions of the Earldom of Mar from the 
Crown, and who had become direct tenants of the 
Crown in consequence of the alleged succession or 
forfeiture of the' Earldom of Mar to the Crown in the 
reign bf^james 1 . of Scotland. John, Lord Erskine, who 
was restored to the Earldom of Mar in 1565, died Regent 
of Scotland. John, Earl of Mar, his son and heir, was 
brought up with King James VI. under the care of the 
Countess of Mar, the Regent’s widow, and of Sir Ale.xander 
Erskine of Gogar, the Regent’s younger brother. This 
John, Earl of Mar, was the trusted friend of King 
James VL, and held the office of Lord Treasurer of 
Scotland from 1615 to 1630. • He was served heir to h's 
father on the 3rd March, 1572-3, in the Comitatus of Mar, 
But on the 13th July, 1577, Robert, Lord Elphinstone, 
the grandson of Alexander, first Lord £lphina|||||n, had 
seisin as his father’s ^heir in the Town and Bor^ pftthe 


Barony of Kildrummie. Robert, Lord Elphinstone, died 
t6o2, and John, Earl of Mar, the Treasurer, sued this 
Robert’s son, who was Treasurer of Scotland, 

70 year.. 

litigation^^' recovery of Kildrummie in 1624-^6- Nearly 
^ previously, in 1587, an Act of the Scotch Parlia^ 
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ment waft passed in favour of John, Eari of Mar, protecting 
his rights- in th& Earldpm of Mar, and on proper legal 
waitant against prescription. This Act wis passed thirty 
years befbre the Scotch Act of Prescription becaine law, in 
1617, and at a time when neither the right of blood, nor any 
heritable right was taken away or destroyed by any length 
of time. It declares that Earl John’s rights shall be the 
s^me-aS'if he had been the immediate heir of Isabel 
Douglas, Countess of Mar; and that it was passed without 
prejudice to all lawful defences competent to the parties 
having interests. This ex^ption compelled the restored 
Earl John to raise actions of Reduction of the rights 
acquired under grants from the Crown, and followed by 
seisin in due course and form of law. 


The Act of 1587 was fiercely assailed by the Elphinstones 
in 1624—26; but it was upheld by the Court of Session in 
1626 on all the points raised by them. In passing, I ipay 
here state that Lord Elphinstone, and the Earl of ^uAtly, 
and others protested in Parliament against this Act* of* 
1587. On the 20th March, 1588-9, Earl John obtained 
a General Service in his favour as lawful and nearest heir 


of Isabel; Countess.of Mar, “ the grand-daughter of Donald, 
Earl of Mar, the brother of Lady Helen de Mar, who was 
the great grandmother of Robert, Earl of Mar, the grand¬ 
father of Alexander, Lord Erskine, great grandfather of 
Join), late Earl of Mar, the father of Earl John,” who is 
designated in the Report of the Brief of Inquest as ** now 
Earl of Ma^ Lord Erskine of Alloa.” Of the same date as 
this Geiim;! Service, which established the right of blood 
and repr^entation by progress from ^he common ancestor 
of the Countess Isabel and Earl John, Earl John was served 
heir to Isabel in the lands of Strathdee and^Braemar by the 
verdict of the same Jurors, whq were lesser barons or lairds 
and representatives of ancient and distinguished families. 
Upon the special service, following on this latter verdict, 
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he was infeft on a precept of servrce issued from Chancery 
on the 7th November, 1589, - These legal preliminaries 
completed, Earl John was ready to begin legal proceedings 
for the recovery of all the alienated lands and dependencies 
of the great and noble fiefs of Mar and Gariocb. 

Legal proceedings were accordingly commenced in the 
Court of Session in 1593 against William Forbes of Corse, 
and were then discontinued for several years, and were not 
finally decided till 1621 when final judgment was passed 
against the Defender’s son, after, the original Defender’s 
death, in favour of Earl John. ( 5 n the 21st June, 1621, the 
various documents relied on by the parties, and amongst 
others, the Renunciation of Alexander Stewart, Ear! of Mar, 
dated the gth September, 1404, were produced, examined, 
and decided upon; and on- the 23rd of the same month and 
year, final Judgment was delivered by the Court against 
Forces, then of Corse, in favour of Earl John, rescinding, 
decetning,*and declaring as sought for by his lordship, 
e Subsequently, in 1620 or 1621, legal proceedings were 
also commenced in the Supreme Court of Scotland against 
Lord Elphinstone and his son Alexander, the Master of 
Elphinstone, and the Master’s wife, for the recovery of 
Kildrummie, which had legally remained in the Elphinstone 
family, under a grant of King Jame? IV. to ihem, who.Jiad 
greatly increased its value by the purchase of adjacent 
lands and the patronage of kirks, during their occupation 
for about a century from 1510. The summons in this 
action called, inter alia, for the production of all infeftments, 
Charters, or instruments of whatever kind granted to the 
Defender, Lord Elphinstone, or his ancestors, or any other to 
whom they succeeded jure sanguinis, by King James Vl. or 
his ancestors, Kings of Scotland, since the Charter of con¬ 
firmation and infcftment of the 2Xst January, 1404-5, in 
favour of Countess Isabel of Mar, and prayed that those 
Charters and instruments thus called for should be reduced 
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andcassed asnull and void as regards the right tQKildrumtnie 
and its dependencies, and ^ked for a declaration of the right 
in the same as existing ih Earl John and his son as heirs 
of the Countess Isabel. On the one side, all the writs or 
evidents, twenty-three in number, relied on by Earl John were 
duly lodged with the Court of Session. On the other side, 
Lord Elphinstone produced the Charters of the 12th August, 
1404, and the iSth May, 1426, from the Great Seal Register 
( 9 f Scotland, the Acts of Parliament of King James II. 
regarding the Crown lands, and an extract, or office copy, 
of the Testimonial and*Retour Negative of 1457, the 
original Charter of Kildrummie to his ancestor in 1507, and 
the progress of writs, based on that Charter to his own 
time. Further, by way of counter-blast by the Elphinstone 
family, an action was raised at the instance of the King, the 
Earl of Mar, and others .as prosecutors, against Andrew 
Wood, the eld^ of Largo,*as the sole survivor of those who 
sat on the Brieves of Inquest of 1588-9. In this a«tioj|f the 
summons called upon the Court to inffict the punishment 
due to those who were convicted of the crime of “ tditere 
jurantinm super assisam” and the Director of Chancery and 
the Clerks to the services of 1588-9 were called, along with 
the laird of Largo, to produce the **pretendit” services to 
be reduced and annulled. But this action was not followed 
up, consequently fell to the ground, and the general 
and special services of 1588-9 in favour of John, Earl of 
Mar, the Treasurer, stand unimpeached to this day. 

Although twenty-seven years had elapsed between 1593 
and 1620, >te ought not to be surprised at the delay. Much 
sympathy was felt in Scotland for tl\e Defenders in the 
actions at the instance of John, Earh of Mar; but justice 
had to be done by the Courts, and the injustice of 130 years 
had to be redressed. The fight then, as lately in the late 
Mar Peerage contest, was overthe Charters of August and 
December, 1404. The truth is that down to the 
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x6tli cent4|||^ the assertion of the tights restored to 
the family ibf Mar, if attempted, tp be enfotced, would 
have involved the whole of the parties concerned 
in what would practically have been Civil war. ■ By the 
personal influence of King James VI. a new and mild 
policy ai^ civilisation in Scotland were taking the place of 
the Feudal policy and manners; and claims and disputes 
which would formerly have been settled by the sword and the 
dagger were now peacefully decided in the Courts of Justice. 
Between 1593 and 1620, in a single generation, the change 
which had passed . over the spirit of the people and 
nobles of Scotland was incalculable, and was far more 
than had happened in the same period in England, where 
the Feudal system was almost extirpated under the 
Tudors. 

In this great Mar and Elphinstone law-suit, point after 
point, bearing on the merits, was decided by solemn Inter- 
locu'jpr^s until the final Judgment on the whole case was 
given on the ist July, 1626.' During these legal proceedings, 
fears had been excited in the minds of several powerful 
noblemen lest the Earl of Mar, as the representative of 
Isabel, Countess of Mar,* should, under his general service 
to her, raise claims to the Douglas estates. These fears 
induced King James VI. and Charles 1 . to write to the 
Lords of Session not to proceed till the Earl of Mar 
renounced such claims. Accordingly his lordship renoun^d 
them, and his renunciation was recorded in the books of 
the Court of Session. Then the Court, by its final ctecree, 
held that the whole of the '* pretendit infeftm^ts, charters, 
and precepts granted to the Elphinstones, and produced in 
the action, ought and Should be ** reducit, rotreitit, rescindit, 
cassit, aimhSit,^decernit, and declarit to have been from the 
begiiming, and to be now^^^nd in all time comihg, null, and 
of Dane availl, force nor effect, with all that has follpwit, or 
may follow thereupon.” 
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This final decree, pronounced by a just^||jj|9partial, and 
qualified Tribunal, and with all the interested parties before 
it, ^d represented by the ablest Scotch counsel, at a time 
when the Scottish Bar was rich in able jurisconsults, stands 
unchallenged to the present day; and, being pronounced in 
foro contmtioso by a^^Court of Supreme Jurisdiction, is 
unchallengeable in any Court of Law in this' Kingdom. At 
the time when it was delivered, and down to the time of 
*the Union between England and Scotland, no appeal could 
be taken from it to the Parliament of Scotland, or to any 
other Court whatsoever. 

Till nearly the end of the 17th century, tRe Court of 
Session was the Supreme Tribunal in all Civil causes, 
including claims to dignities, and, till the Union, absolutely 
in dignities, and no appeal lay from it, from the time 
of its institution by King Jam'es V., in 1532, till the 
Revolution 1688, and,* practically, till after the Union 
between Eng^nd and Scotland in 1707.* To tiys^Court 
Kings, Princes, Nobles, and Common People resorted for 
the defence and protection of their Civil rights in th? final 
resort. I ought to state, however, that by the Claim 
of^ Right, passed by the Convention of the Scotch 
Estates in 1689, it was declared to be lawful to 
protest for remedy of law to the Scotch Parliament, 
wffich then and always . sat in one House, After 
the Union in 1707, the English and Scotch Parliaments 
ceased tQ exist, and the British Parliament took their 
place. In 1709, the British House of Lords assumed the 
right to sftspend the Decrees of the Court of Session, and, 
ever since this right has never been^ challenged, and, in 
nearly every case, has been highly advantageous to the 
Scottish peop^. But at, and long before, tho Union, all 
the Decrees of the Court of Session wefe unalterable and 
kreversibie by any Court of Law in Scotland. Since the 
Union, fhfi Court'of Session has the same jurisdiction and 
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authority anitf'privileges as before it, unless in so far as the 
same have be'^n taken away by the British Parliament for 
the better administration'of justice.. ’ ' , * 

All the rights, of the parties arising out of this final 
decree in fayour of the Earl of Mar wete amicaMy 
referred by the parties interested. to the decision of 
friendly Arbiters, who fix.eid the sum of 48,000 marks 
as tbe:sum to be paid by John, Earl of Mar, to the 
Elphiiistones. Thus, this great litigation was settled in a 
way which was honoui^able to a?\ the parties concerned. 
Legal proceedings were thereafter instituted against a host 
of vassals on the Mar estates, and were all finally decided 
on the afith March, 1635, in favour of the son and successor* 
of Earl John, who, at the end of the Feudal age in 
Scotland, had died about three months before that date. 
Surely Qj)^nni»l*TTthhgine'that John, Earl of Mar, was well 
-nrign tired to deajh of his litigations for the recovery of his 
ances(ra 4 * estates ? Be this as it may, Earl Jolin, the 
T^reasurer, was a pupil of Buchanan, the Historian of 
Scotland, and was a ripe scholar, a gallant soldier, an .able 
statesman, and an honourable man. Proud may be that 
country which has men of this stamp as its citiitos and 
rulers. 

Thc Tortunes of the Mar family culminated iif the person of 
this Earl John, the.Treasufer, and thereafter began to decline. 
Tbe Erskines were faithful to the Royal cause througho|jt 
the RebelHotf-of 1640, and were punished by fines and 
sequestrations down to the date of the Restoration. Their 
debts contracted in the causes of King Charles Ji.^and King 
Charles II. necessitated the sale pf one after another 
of the femily estates, ihcludin^the barony of Era^e,*thp1r 
originitl. bonopr^ on the Clyde, till their possdssipQd Avere 
reiduced fo little, more th%n the lordship of Alloa,; wbich, 
although it^.V^s, an.rancient' dependency of the Erskine 
fanrifyi' had"^the supreme right of regality dnn^Xed to il. 
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These Ipsses reached their highest point the time of 
Earl John, who waa the great gr£tndsoh of,the Earl-Regent, 
who*was restored in 1565. ’ This Earl of Mar was the 
leader and head of the Scotch rebellion of 1715. He was 
convicted of high treason, deprived of his Ixonours, and 
forfeited his estates to the Crown. Ifi I739t those estates 
w'ere purchased by some members of the Erskine family, 

and were fe*settled in the manner which I shall hereafter 

• 

fully explain. The attainder of the honours was reversed in 
1824, and the titles were restored to the lineal heirs 6f the 
Erskine family in the person of John Francis Erskine, 
Esquire, of Mar, the grandson and lineal representative of 
the said John, Earl of Mar. 

John, Earl of Mar, the attainted Earl, left an only son, 
Thomas, usually styled Lord Erskine even after his father’s 
attainder, ind an only daughter, styled Lady Frances 
Erskine. Thcftnas, Lord Erskine, died iin 1766 without 
issue, and Lady Frances then became heir of line, o^heir 
general, of the Earls of Mar. She married her cousin^ 
James Erskine, son of James Erskine, Lord ‘,Grange, 
a Judge of the Court of Session,’ a younger son oif the 
forfeited Earl, and who, after the d^ath, without issue, 
of an elder brother, in 1774, was the heir male of'the Mar 
famjjy. Lady Frances and h,er husband had bhe' child, 
a son, John Francis Erskine, who was thus bothh^h' male 
of the Erskines and heir of line of the Mar, and in his person 
the Earldom of Mar was restored in 1824. This John 
Francis, Earl of Mar, had two sons, John Thomas Erskine, 
Earl of Mar, who died in 1828, and Henry David'Erskine,who 
died''ih'18^8. 'John Thomas Erskine, E?irl oTMar, had one 
son, John .Francis Miller Erskme, Earl of MaT, who became 
also Earl of^ICeliie, on proving that the issue of the 
first Earl orKellie was extinct; and two. daughtei^fi—(iji Lady 
Franck J^ima Erskine, who was married in %r85o .to 
William Jaimes Qoodeve; Esq., who died in 184a, leaving, 

5 
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with four (}sMghters, a son, John Francis Erskiue Goodeve 

Erskipe, ej^entually heir of line to the Earls of Mar; and 

(2) Lady Jane Janetta, married to Edward Wijliam 

Chetwode, Esq., and who died, in 1862, leaving issue. .John 

Francis Miller Erskine, Eafl of Mar and Kellie, died 

without issue in 1866. On his death th^ Earldom of Kellie 

♦ * 

fell to Walter Coningsby Ersjcine, as twelfth Earl of Kellie, 
who was the son of the said Henry David Ersk^e, and the 
grandson of the Earl of Mar restored in 1824, under a 
limitation to heirs male in the original patent to Sir Thomas 
Erskine, created Earl of Kellie in 1619. He died in 1872. 
Hissuccessor,as thirteenth Earl of Kellie, was Walter Henry 
Erskine, who was held by a Committee for Privileges of the 
House of Lords entitled to an Earldom of Mar created in 
1565. Such a Committee must be composed of Members 
of the House of Lords, and not<more than 15, who may be 
different persoqs at the different sittings ; but, as a matter 
of f^cts'essentially consisting of two or thr^e Law'Lords 
^nd^ the Chairman of Committees. After a laborious and 
costly litigation in the House of Lords, extending - over 
eight years, from 1867 to 1875, the Committee for Privileges, 
practically consisting of three Members, namely, Lord 
Chelmsford, Lord iftedesdale, and Lord Cairns, fell into 
as gross and lanientable a blunder as was ever committed 
by any tribunal presided over by men most unquestionably 
anxious to do justice to all the parties interested, '^he 
proof of this proposition will appear at a later stage of 
this article. 

In England the Sovereign is the supreihe Judge in 
English Peerage caees. But, to decide a right of Peerage 
as td Englah#, Scotl&nd, or Ireland, after a Petition to the 
Crown and a. Reference to the House of Lords,. is mow 
almost univprsaUy acknowledged to be the exclusive privilege 
of the' Committee, for Privileges of that House. , By the 
present practice, the Keport^of the Committee for rayileges 
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s now, to all intents and purposes,.a final judgment—though 
lot'foripklly a judgment at all—an'(J the j,un’sdiction of the 
Sovei^ign has been superseded by .fhat of the Law Lords. 
\s a matter of ordinary procedure, English a^d British^ 
Peers petition the Sovereign to issue a summbns to them 
fifter the death of their ancestors. But, since the IJnion 
between England and Scotland, no such summons is 
requisite im Scotch Peerages, and Scotch Peers suOceed 
to theit ancestors jure sangtHnis. On a petition by an 
English lor: British Peer, the Crown, on the advice of the 
English Attorney-General, and with the sanction of the 
English Lord Chancellor, grants the prayer of the.^Petition, 
or may refer complicated cases to the House of Lords to 
examine the allegations of the Petition, and inform 
Her Majesty how the matter appears to them, and she 
acts, or should act, according to her discretion upon the 
Report of the House of Lords* Till the •time of King 
Charles'll. special Commissions of Inquiry were appointed 
in difficult Peerage cases. ^ • 

Down till after the Union, and, indeed, till the middle of 
the last century, the Court of Session had, and, as I hold, 
still has>jurisdiction in all claims to Scotch Peerages; for 
that Court has never been clearly, deliberately, and legis¬ 
latively deprived of its jurisdiction in such matters. But, 
in 1730, a petition was presepted to the King, in the 
Somerville Peerage case, and referred, to the. House of 
Lords, and investigated by the Committee for Privileges of 
the House, ^nd reported' upon by the House to the King, 
all in confcNTihity with the practice long established by 
custom in English Peerages, ah^ this pyictice has now been 
established bV custom in all cases of complicmd and dis¬ 
puted Scotch Peerages. But, be this aff*it may, still, 
notwithstanding the opinions of, several noble at^d learned 
Lords, I mu^ venture to assert that the House of Lords has 
no original jurisdiction in any matter of Civil right whatever 

.S—a 



68 


THE MAR PEERAGE AND ESTATES. 


in a claim to a Peerage, or in any other Civil matter; and, 
further, that its jurisdiction as to Peerage claims is wholly 
derived by References from the Crown. I must also v^ture 
to assert that the English rule of presumption, adopted by 
file House of Lords in the Cassillis and Stair cases in 1762 
andTyyi (i) in favour of heirs male and against heirs feniale, 
when no Patent of peerage was known to exist to the 
contrary, and (2) against a resignation of SiComitatus, and 
against the validity of a Re-grant by the Crown following 
thereon, were in violation of the Law of Scotland. In the 
Wiltes case. Lord Chelmsford advised the Law Lords to 
abandop the rule of interpretation of 1771, and admit the 
Law of Scotland, with all its consequences, as to Scotch 
Peerages. But they had not the courage to act on his 
advice. If they had had the courage, there probably never 
would have been the blunder in the Mar Peerage in 1875, 
or the necessity for the Mar Restitution Act of 1885^ 

'fhe ancient Earldoms of Scotland were all teiritorial. 
• But like all Scotch Peerages they are now, with one excep¬ 
tion, personal in the blood, and are inherited jure sanguinis^ 
whether there be lands annexed to them or not. Originally, 
they were semi-indepeiident sovereignties or principalities, 
and were all gradually subjected to the ancient Kings 
of Scotland. After the introduction, and spreading of 
Feudalism into Scotland, ^e ancient Earls exercised quasi- 
regal or Palatine authority, and by their tenants and officers, 
in imitation of the Feudal Sovereigns, held Courts of Law 
and even Local Parliaments for all public matters and legal 
disputes arising within their territories. Robert the Bruce, no 
doubt, introduced the Normair preference of Heirs male into 
his gvznts <^k^omitatus and regality, and, in this respect, the 
Stuarts followed bis example. But this preference was not 
g^eral in the lath, 13th, or 14th centuries; and resignations 
ot Comitatw and re-grants by the Crown to a different series 
of heirs took place in the a5th and i6th centuries. 
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The Scotch Feudal and Scotch Peerage Law unques¬ 
tionably bear striking.resemblances to the English Feudal 
and tEnglish Peerage ,, Law; but analogies must not 
cause U5 to suppo^ that they involve identity. For 
example, a peerage as inherent in the blood was unknown 
in the Law qf. Scotland till 1587, xyhen the great bo 4 y of 
feudal barons had been deprived of their right to sit in the 
Scotch Parliament, except by election atld representation, 
unless they were Dukes, Earls, and those Barons who were 
styled Lords of Farliament. When Queen Mary granted a 
Charter of the Comitatus of Mar in 1560 to her hq)f-brother 
as Earl of Mar, a seat in Parliament was specially provided 
for him. In the Oliphant case, decided by the Court of 
Session in 1633, it was held that dignities were not in com- 
mercio, and required no seisin or infeftment, and no writ to 
perfect them in law; and that they were inherent in the 
blood of the ikst grantee, and went, in ,the case tried 
before this Court, to a dsLUghter, and not tp a cottsin^and 
male collateral of the late Lord on his Resignation to^the. 
Crown, Therefore, in deciding on Scotch Appeals in the 
House of Lords, and on Scotch Peerages in the Committee 
for Privileges of that House, the Laws of Scotland, as 
they existecf at the time when the rights in question 
emerged, should determine the rights of the parties 
interested, and can alone Constitutionally so determine 
thegi. That the history of the%-aw of Scotland was.not 
more fully explained to the Committee for Privileges on 
the Mar Peerage was a cause of regret to Lord Redesdale, 
and was, aa F think, one of the chief reasons for the 
success of the late Lord Kellie, and athe defeat of the 
present Lord Mar. • » 

If, then, the ancient Peerage was restored,,as it has since 
been held to have been, in 1563, no new Peerage, I submit, 
wa^ or conl^ have been created In that year by Queen Mary. 
Hence the Resolution of 1875, to be afterwards referred to, 
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everything tb^t has followed upon it are 
foW^dm ;w«;and,.by the ■ e^nat laws of Jus^ce and 
Equrty end in further pursuance of t*e partial justice dohe in 
1 ^ 5 . ,P«ght to be declared by the Brltf^i Parliament to be 
mdUnd void. Nay, more, if this be so, the order of the 
HoiSle of Lords on the 36th of FebruaiyfciS^ and 
addressed to the Lord Clerk Register of Scotland, being 
passed before Ihe sanction of the Crown was obtained to 
that Resolution, and everything else sprjnging out 6f the 
same mistake, ought to be declared null and void bwtte 
same authority. I hold that the House was functu, officio as 
soon as the R^ort of the 36th February, 1873, was ordered 
to be made to the Queen. The House of Lords has no 
jurisdiction to deal with the Union Roll of Scotland. I am 
aw^e that Lords Redesdale, Chelmsford, Cairns, and 
Selterne. and other noble lords designated the Resolution 

. Cairns cautiously 

stated Tils opto,on, final and irtfeversible as regards the 

■House of Lords. As we shall find hereafter this 

Resolution was not absolutely final and irreversible. The 

feet IS that-the House of Lords has no original juri^iiction 

in such measures, and has no Legislative power by itself 

in any matter whatever. The Sovereign is, in fact, the 

™ disputed Peerage Claims, and. she 
should be advised by her C|^8titutional advisers to exercise 
the prerogative right which Belongs to her in Peerage Clafeis 
The Laws of Scotland are a sacred inheritance, and ought 
to be maintained inviolate. To submit to the.laws of the 
land IS one of the first and Highest duties of a good 
ra^eo; airf to enforce them is one of the first and highest 
du^W of the' supreme governors of any country. Truth 
a^ Jds^i^ aingustly ranked among the highest attributes 

ami Hob^si characteristics pf mankind. . 

Nearfy-a centuiy passed awayf before the Attaimier of 
1715 was abrogated and -repealed as regards the Mar 



THE llAR PBERAGE Al^ ESTATES. • 7I 

dignity and- honours. The Act Restoration in 1824 

wAA in ^lavour of John-^|hiD^ Erskine of Mar, to the 

Earldom of Mar, It proceeds on the preamble that he 

was the grandson '^pd lineal representative of the Earl of 

Mar atUihted In 1715, and enacted- " that the said John 

Francis Edikine of Mar, and all other persons who v^Oul^ 

be entitled after the said John Francis Erskineto succeed 

to the honours, dignities, and title ^of Earl of Mar, in case 

:the said i'Act of Attainder had not been made, be, and are 

het^y restored to the Honours, Dignities, and Titles of 

Earl of Man” It also provided that it shouldmot confer 

any right to any property barred or excluded by the said 

Act of AttsCinder. This restored Earl of Mar died in 1825, 

and was succeeded by his son, John Thomas Erskine, Earl of 

Mar, who died in 1828, and was succeeded by his son, John 

Francis Miller Erskine, ^arl of Mar, who died in 1866. 

After the death of John Francis Miller Erskhie, Earl of Mar, 

his elder sister's son, l^ohn Francis ErSkine docfdeve 

Erskine, was, on the 13th February, 1867, served as ‘^one 

and the elder of the two nearest and^ lawful heirs por- 

tioners in general , of John Francis Miller Erskine, Earl 

of Mar, Loi;d Garioch,” &c., ** his uncle,” and from the first 

assumed and used the title and style of Earl of Mar. But 

• • * 

his second.I^ousin, Walter Coningsby Erskine, who,as I have 
said, rightly succeeded to the ^rldom of Kellie in 1866, as 
heft male,at or about the same time tookpossession of the Mar 
estates also as heir male to the Erskinesi and very soon there¬ 
after, in petitioned the Queen for the title, dignity, and 
honours 6f Earl of Mar as.heir male of an Earldom alleged by 
him,aiid;aftenvEir^ held by the Committee for Privileges of 
the House^^ Lords, to have been created by Queen Mary in 
1565. Hedt^ in 1872, and was succeeded hy^his sod, Walter 
Henry Erskine, Earl orKelHe,; (VuUrAnUtpp. 65'and 66.) 
X tJpcm the Earl of Kellie’s petiU^, which was referred 
fot* optflion and advice by the Queen to the House of 
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Lords, on the 23Td May; 1867, and by the House to its 
Comihittee for Priviieg'es, and in ^^ichXroodeye £rskine,the 
heir of line, was> allowed to. appear hs a Commoper, and as an 
opposing petitioner, the Report of the Cpgtmittee was in the 
following terms:—“ That it is the opinion of this House 
that the Claimant, Walter Henry, Earl of Kellie, Viscount 
Fenton, Lord Erskine and Lord Dirleton, in the Peerage 
of Scotland, bath made out his claim to the honour and 
dignity of Earl of Mar in the Peerage of Scotland^ 
created in 1565.** The Report is dated the 25th Febru|iry, 
1875, and«was reported to the House of Lords on the 
26th of the same month and year, and ordered by the 
House to be l^d before Her Majesty the Queen. On the 
26th February, 1875, and before the Queen’s approval of the 
Lords* Resolution had been obtained, an order was sent 
by the House of Lords to the Lord Clerk Register of 
Scotland ordering him to receive the vote of Lord‘Kellie as 
Earl'of “Mar on the Roll of Scotysh Peers. In this way, 
the garl of Kellie had, fora time at least, precedence over 
eight Earls created before the year 1565. This Report 
was commonly supposed at the time and for some time 

f 

afterwards, erroneously, yet not strangely, to have practi- 
cally extinguished the ancient Earldom of Mar. No 
wonder; for it was based on this extinction being neces¬ 
sarily true. If their lordships had been of opinion that an 
ancient Earldom existed, they never could have come^to 
the conclusion that a modern one was created in 1565, 
unless on very strong evidence, which has never been 
produced. 

The Report and Resolution were opposed to the univjsrsal 
opinion ofthe greatesf lawyers of Scotland before the Union, 
and also of Kipgs, Parliaments, and the Supreme Civil 
Courts o{ Scotland for centuries'. How very strange that 
ail these ^ould have been wrong, and that three noblemen, 
two of them English liwyejs, great and impartial though 
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they were, yet unversed, unless at second hand, in the 
laws and customs of Scotland, should have been right. 

.fis^prrare. In the Mar Peerage case in 1875, 
very wise men did err egregiously. How they fell into error 
need not be here discussed at any length; for the error has 
been partially corrected, and will, I hope, be hereafter 
corrected wholly. I may state, however, that their funda¬ 
mental error sprang from the fact that they did not know 
{hat, as a rule, and without specific words, and till a con¬ 
siderably later date than 1565, a Charter of Comitatus in 
Scotland conveyed the title annexed to the fief; and that, in 
Scotland, the presumption under such a Charter is not in 
favour of .heirs male, but of heirs general.* Not a single 
Patent of peerage was produced to the Royal Commissioners 
for the ranking of the Peers in 1606, and not one existed. 

Personal dignities were unknown in Scotland in 1565. From 

• 

1639 to 1847 the P^rls of Mar protested fpr higher prece¬ 
dency than they receive^. For centuries they hate always 
claimed to be the premier Earls of Scotland. ^ 

As a Mar peerage was known to have been in existence 
in the memory of the present generation, and to have 
descended to the son and to the grandson of the Earl 
restored in 1824, and as a Mar peerage was also known to 
have been restored by Queen Mary in 1565, and to have been 
forfeited in 1715, and to have been, at various times, inherited 
ai^^possessed by females, between the time of Gratney, 
Earl of Mar, and the 15th century, the conclusion of the 
Committee for Privileges to the effect that the Earldom of 
Mar was limited to heirs male astonished everyone who knew 
anything about the laws and history of* Scotland. No one 
took up the opposite view more fully, keenly, or ably than 
the late Jfcarl of Crawford, who, in 188:^ published an 
exhaustive. Treatise on the Earldom of Mar for 500 years, 
and proved, beyond the shadow of a doubt, that the learned 
Law Lords in the Committee for Privileges of the House 
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of Lords'fi^ into error j^ holding-^(x) th^tjthe ancient; Mar 

e^tiEot late in the 

that Piberage! of 1565 was a neW cr^^n^ 

areaC^tioa hy Queeh Mary; and:(3;X!j|hat'ih6 
Mar -Pfeerage was limited to heirs i^e only.; 
already given a long sketch of the Histoty of the Mat 
Peerage from X014 up to the present timet^and have^ '1 
think, shewn bylny simple narrative, and by such proofs as 
could be produced in this Article, that the. Earl of Oawibrd 
was right in condemning the conclusions upon which were 
based the Export of the Committee for Privileges on the Mar 
Peerage in 1875, therefore, 1 do not propose to consider 
the arguments adduced by him for his conclusions, pr by 
the learned Law Lords for their conclusions. The British 
.^llg^liatnent has already intervened in this great dispute^ and 
has largely removed the injustice .Inflicted on John Francis 
Erskine Goodeve Erskine, as regards Hhe' title, dignity, 
and ^nblirs of the ancient Earldom of Mar by declaring 
that be is heir and successor of the ancient Earls of Mar. 

This act of justice is called *‘The Earldom Mar 
Restitution Act'* declares that it does not prejudice 

the right of the Earl ..of Kellie, or any ot^er person 
as to any lands; and has for ever destroyed the assumption 
th^ the ancient Peerage of Mar is not In exUtei^ce. 
It contains reservations as to the validity of the Resolu¬ 
tion of 187^ of the Committee for Privilegesr and also as 
to certain 'MandS or heritage in Scotland or elsewhere,’* 
and alt evidently Intended to affirm the validity ^f* the said 
Resolutiohr whichf if it djd anything, created ; a new and 


second Earldom of and also to protect the; “ Edsl of 
Idar an<LRdUie ** Irolh any claims which mighttberea^ be 
ipade ^ Earl of Mer” to the estates 

the ancient Earldom of : ^]if^;i;<The8e 
ought ni^er to have inserted in'the :Acf 

of Patfiau^nt of 1885; and ought yet to be abrogated' SO 
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as to leave aU;|||^ile5 to their legal rights, without any 

restrlction^whilt^eY. After and since this Act of Parliament, 

Winder Hei^Erskine, thirteenth Earl of Keljie, continued 

to cfidl'and himself Earl df Mar and Kellie ^* till his 

death,'about two months ago, when his son, the fourteenth 

Earl of - Kellie, assumed the same style as his late father. 

Thus we have two Earls of Mar in Scotland at the present 
0 

moment. 


Here we are confronted by a dilemma. If the Committee 
for Privileges were right in their conclusions, the ancient 
Eatidom is extinct. If Parliament is right in«it9 conclu¬ 
sions, the modern Earldom, which was built up on the 
assumption that the ancient Earldom was extinct, then this 
modem Earldom of Mar, supposed to have been created 
in 1565, never was so created, and therefore cannot belong^ 
to anyone. If there was Jio such creation, a new or second 
Earldom of Mar is'impossible, and ultra vires of any ^wer 
or authority known in the present British ConstitdHoif; for, 
by the Articles of Union between England and Scotland in 
1707, opnew Peers of Scotland were to be created at anytime 
tl^ereafter. Consequently, the Report by the Committee 
of Privileges of the 23th February, 1875, and of the House 
of Lords of the 26th of the same month and year, and the 
suijsequent Unction of Her Majesty the Queen, tilled all 
orders gtvdn in consequence thereof, or of of them, to 
the Lord'Clerk Register of Scotland as to the voting or 
ranking of the ** Earl of Mar and Kellie" at the Election 
of Peets for Scotland are contrary to the said Arnoles of 
Union and'the just rights of the People of Scotland, and 
Should;be declao^ to;be illegal and.vbid to alHnten'ts and 
purpc^es.' ' , 

As In my Articte on; ^^ British; Peerage, and Jurisdic¬ 

tion^'and p^oc^ure^f. the; House of Lords as to the 
** and published in the Law Hugaztm a^ Review ior 
February,' 1883, Koi CCXLiVIL, I ^ave fully explained the 
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Decreet of Ranking in 1606 as to the Pjc^cedency of the 
Scotch Peers, and also the general natdft of British and 
Scotch Peerages! I will not here discuss the^ mattes, 
but would refer the reader to that Article for a.TuU explana¬ 
tion of my then opinions in regard to them. I shall merely 
here observe that, with the exception of thinking that a 
less complicated and less expensive mode of enquiry than is 
there suggested is possible and desirable, I adhere to it. 

I now submit to the reader that I have proved the first' 
and second propositions with which 1 started at the com- 
mencement^of this Article, namely:—(i) that the Report 
of the Committee for Privileges of the House of Lords as 
to the Mar Peerage in 1875 was founded on gross and 
serious errors; and (a) that these errors have not been 
wholly removed by the Act of Parliament passed in 1885. 
As these two propositions are. inextricably interwoven, I 
have been obliged to treat them together, I hope, however, 
that l«baffFe discussed both of them in such a way as to 
have shewn clearly that both propositions are absolutely 
true and irrefragable. If further proofs be thought^eces- 
sary they can be produced in abundance, and will be found 
at large by the reader in Lord Crawford’s book to which 1 
have already referred, and to which I am largely indebted 
for thf most of any special knowledge which I myself 
possess as to., the Mar Peerage. 1 have purposely and 
necessarily omitted many points upon which I might hayc 
enlarged in support of my contentions. I now propose to 
considd^-my third proposition, which, the reader will 
remember, was that the decision in the Couft^f Session in 
1373, and affiriped in the House of Lords in 1876., was 
jponfonh^to; the La#of Scotland. 

The forfeited l^nds and estates were purchased by James 
Erskine^ Lord Grange, and by David Erskine, Lord Dun, 
who ^><^0 both Judges of thd Court of Session, .front the 
Commissioners and Trustees for the sale ol Forfeited 
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Estates in Scotl^d. The'transaction in regard to them 
wis dbmfft^ted by a Royal Charter, dated the 26th July, 
17*5, and Lords Grange and Dun were <Saly and lawfully 
sei^d in the said lands and estate on the 25th September 
6f the same year. Thereafter, by Disposition and Deed of 
Entail, dated the 6th January, 1739, and recorded in the 
books of the Lords of Council and Session on the 
^l6th February of the same year, Lords Grange and Dun 
executed a Disposition and Deed of Entail of the Mar 
Estates on the narratives therein mentioned, and in 
the following terms :—“ Therefore witt ye ijs ta have sold, 
annailzied and disposed, as we do by thir presents in' 
implement) as said is, with and under 'the reservations, 
provisions, burdens, declarations, conditions, clauses, 
irritant and resolutive, underwritten, and no other wayes, 
sell, annailzie, and disposi from us, our heirs and successors, 
whomsoever, to and in favours of the said Thomas^ Lord 
Erskine, and the heirs male lawfully to be procr^t %f his 
body; whom failing to the heirs whomsoever desi^ding o( 
the said Thomas, Lord Erskine, his body; whom failing 
to Lady Frances Erskine, his sister, and the heirs male to 
be procre^t of her body ; whom failing to the heirs whom¬ 
soever descending of her body; whom failing to me, the 
sajd James Erskine; whom failing to the nearest agnate of 
the said-Thomas, Lord Erskine, of the sirname of Erskine; 
whom failing to the said Thomas, Lord Erskine, his heirs 
and assignees whomsoever heretablie and irredeemablie, 
without any manper of reversion, redemption, 01^ redress 
whatsomever, the ^dest heir female and the descendants of 
her body, excluding all other heirs-poitionecs, and succeed¬ 
ing always without division throu^ the whhle course of 
succession in all time^bming; with anduUnder the condi¬ 
tion,”' &c., thereinafter-mentioned, ** Air and Haill the 
Earldom of Marr, which sometime belonged to John, late 
E^rl'of Mar, in So far as the ^same has not been disposed 
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axi<i;aUena^. HSy now comp^ebendw^ tbe .iandsr 
loFdsbips^v^onii^, ,knd others,'% theremilter^mi^th?^ 
3 uch are wdi^s of the destination. I must 
the of one of the most important provisions' 
Disposition and Deed of Entail. They are as follow As 
also mtfa this provision allwayes, like as it is hereby expressly 
provyded and declared that the eldest femald heir of 
talkie above speoihed and the descendants of her body, 
shall delude the younger and her descendants as i^ii's' 
portioners, and shai) succeed allwayes.without division ;^and 
that the ^oie heirs of tailzie above-Tnentioned, as well 
male as finale,^and the descendants of their bodies who 
shall happeato succeed to the said lands and estatdby vertue 
of the foresaid destination, shall be obliged in all time after 
their succession to assume and constantly use and bear the 
sirnameof Erskine, and take and carry the armes which, 
before the attaipd^ fhe said John, late Earl of Marr, 
were worn by the famij^ of Erskine of Marr, in so far as 
t^e ^fll^f Or any part thereof, can be obtained, itod 
legally and warrantablie borne, and in case the ajttainder 
of the'said Jobli> late Earl of Marr, shall be reversed^the 
title, dignity, and^^ honours of the family of Erskine 
of and the armes' thereof, as their own proper 

sirname and armes in all times thereafter.*’ This disposition 
contains {MTOvisions against altering the order of Succession^ 
and as to declarators, adjudications, services, and retoa|s 
as against persons violating its terms, and various other 
clauses do .not need to be here quoted, explained, SS’ 

discns^*f: ti aJsio. states that the Tow^ ofManour-place 
of Alic% or ^E^tbespart or portion of the lands 
menti<^e4f appointed by a Ghsuthr under 

ix^^our of the Grants, shall beithe ph^ 
ofvtbe said lands, Earldoxn, J^dAipi^and 

As { iiave. already stated^ JhomaSf Lord Erskine^ died 
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withotti Jswe ^^766. ' He was then succeeded in the Mar , 

his sister,^ Lady. Frances’ Erskine, who 
d^ * She was succeeded* in th# Mar lands and 

:her son, who died in X825. He, as 1 have stated, 
succi^^^fo the honours, dignities, and titles of Earl of 
Mar in,1824, and was succeeded by his son, and thereafter 
by his g^ndson, in the Mar estates and dignities. ^jfThis 
grandson of the Lady Frances, who died in 177^, was survived* 
\>y J^ohn Francis Erskine Goodeve Erskine, now Earl of Mar, 
and also by Walter Coningsby Erskine, who succeeded to the 
Earldom of I^He, created in 1619, with a limita^on to heirs 
male.' John Francis Erskine Goodeve ErskincTwas heir 
geiieraVtothe ancient Earldom of Mar, and was also heir male 
.of his mother. Lady Frances, who, if she had survived her 


brother,Would have been one of the heirs portioners of thelate 
Earl of Mar and Kellie, wlio died in x866. He was not heir 
male of his gseat-great-grandmother, Lady Frances j for 
an heir male must succeed through males, but, if af tdl/Lord 
Mar must inherit through a Lady, his mother, LadyP^R|ice$. 
Walter. Coningsby Erskine, Earl of Kellie, had a double 
coji^ection with the "^ar family; for he was descended 
from Lor^ Grange, a younger brother of the Earl, of Mar, 
attainted’ in X7X5, wholly through ma^es, by younger 
branch of thcf family than Goodeve Erskine; and he^a^also 
descended from his great-grandmother, Lady Fra&c^l Open 
w^om, failing hey brother and her brother’s issue, the Mar 
estates .were settled in the manner already quoted. ltM866, 
ho therefore, of the attainted Earl 8f Mar, 

and afoaq} La<!y ^hces Erskine. If fos grahdfath^ had 

'Frances, he could not have been heir hiale 
of Ladj^Fr|ih&s.This marriage b^ween has 

had SQt|l^atr^eiig^.and yesuits^ jh re^d to the 

(foy.olutidl?^.^;tj^ ; for it has acceleiOted the 

rights of tford Oxange’s Own ihale heirs to the Mar estates, 
and P^tponed,’and possibly, defeated, the rights of the 
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heir general under the. Deed of Entail of and in direct 
opposition to the ancient devolution of the Mar 
Tlje reader will, therefore, not be . greatly surprised tp 
learn that a litigation arose in the Court of Session between 
John Francis Erskine Goodeve Erskine, Earl of Mar, as 
the heir general of his maternal uncle, and Walter Henry 
Erskine, thirteenth Earl of Kellie. The questions thus 
raised are questions of pure Scotch law, and must be 

o 

determined on a legal interpretation of the Deed of Entail 
of 17^' The conclusion at which I have arrived is that 
the tmIftU and thirteenth Earls of Kellie y^ere, and that 
the fourteenth Earl of Kellie now is entitled to the Mar 
estates under the destination in that Entail as heirs male of 
the Lady Frances, who died in 1776. I referto the forqgoing 
pedigree in proof of this assertion, as to which no lawyer, 
acquainted with the law of descent of Real Property in 
England, or in Scotland, can have any doubt whatever. ’ 
the words quoted as to the destination, and as to the 
^um^mtf, arms, and dignities, I have not the slightest doubt 
that the grantors of this Deed of Entail, which was executed 
before the marriage between Lady Frances and a soil of 
Lord Grange, thought and intended that the ^ar dignity 
and the estates would go together, and be inseparably 
connected. But, unfortunately for the heii^ general, and 
fortunately for the heir male, of Lady Frances, the words of 
the destination will not, and do not, carry out that intentipn 
into le^l.effect. Probably the marriage between the two 
cousins was intended by Lord Grange, and possibly by Lord 
Dun, fot the express purpose of unitfhg the two branches 
of the iainOy, and keeping the estates and the diodes in the 
male line bf the ErsSines. Be these conjectures as they 
may, the ^anton;^ have^ for the present, effectually settled 
the States on the Heirs male of Lady Frances, 
and tfa¥ ol^ rule ad to the descent of the ancient Earldom 
of Mar has effectually given the Mar dignity to the heir 
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general. Thie Miar estates are not, as I hold, settled on the 
possessors oi the ancient ETarldbm of Mar, biit on a certain 
series of heirs of tailzie or provision specified in the Deed 
of Entail of 1739. To have effected an absolute conjunction 
and union of- the estates, the words of destination in that 
Deed should have been the same as in the Charter by Queen 
Mary in 1565. In the latter Deed, the words of destination 
are to the restored Earl and his heirs and assignees; and 
these words are not altered in restoring the honours by the 
Acts of Parliament passed in 1824 and 1885 in favour of 
the heirs general. But the reader, on referring back to the 
word^ of the destination in the Deed of Entail will find 
that they are very different from a destination to heirs 
general. He will observe that the heirs of provision are 
Thomas, known as Lord Erskine, and his heirs male, 
procreated of his^ body, whofn failing to the heirs whomso¬ 
ever descending of his body; and then to Lady pc^nq^s, 
his sister, and the heirs' male procreated of her body; 
whom failing to the heirs whomsoever descending of His 
body ;^whom failing to James Erskine and others, as already 
quoted. 

Under such a destination, and in the event which 
happened by thf death of Thomas, Lord Erskine, without 
issue,*the law of Scotland is clear that all the heirs male 
of Lady Frances exclude, in the first instance, all her heirs 
femate, or male heirs descending through females; or, in 
other words, that her heirs male, and their descendants 
must be extinct before the heirs female and their descendants 
can, under the words “ whomsoever,” inherjt the Mar estates 
settleiTby the Deed of Entail of 1739. Lord Thomas having 
died without issue, the inheritance opened up to Lady 
Frances on her brother’s death in 1766, aiT^ descended 
through her oix hj^r male descendants in one and the same 
and the elder male line of her bo^ down to the Earl of 
Mar and Kpllie, who died without issue, in 1866. What, 

6 
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tbaF6af|t«h^s the-course of saccessionby the lEW of Scotland, 
aieej^^lbyiyifthe great Institufional write^,andalofl^list 

in Scotland ? Clearly,.it is to any and%irthe 
male, descending from Lady Frances, died in 
i|^,' e°dapon whom, and upon whose heits m^e, after 
her^brother’s death without issue, the Mat estates 
were ' primarily settled in 1739. This heir male was 
Walter Coningsby Erskine, twelfth Earl of'Nellie, whose 
heirs male and direct descendants were his son and 
grandson, the thirteenth and fourteenth Earls of Kellie. 
This i&fthe natural and necessary legal inti^preta- 
tipn of the words of the destination iii the of 

Entail, which substituted a certain series of heirs for the 
heirs general in the Mar estates. To give any other 
interpretation to the words of^.^he destination would be to 
overthrow one the cardinal 'rules of Real Property Law 
in*Sc^tland. * That a new, or exceptional, interpretation 
can be allowed in the Mar estates would be contrary to 
la'W and sound policy^ Even supposing the late Earl of 
Mar and Kellie, who died in 1866, had left a daughter, she 
would not have succeeded to her father in the M^ estates ' 
under the Deed of Entail; because the twelftboEarl of Kellie 
was tbe heir male of Lady Frances, who died in 1776. ^ 
She could only have succeeded to such lands ac heir 
general, if and after the Mar estates had been disentailed. 


What applies to such a daughter, applies equally to 
the pr^nt Earl of Mar, who is the nephew of the late 
Jpto J^tncis Miller Erskine, Earl of Mar and Kellie. 


under this Deed of Entail, a female is not 
whi^^j^ludedhut each, in her order of ^jtuority, is to 
ta|(e:thp^^led estates, and enjoy thlm without petition, 

P tp/ber^descendant$ aa anliftihcHtance 
heirs male, whom faiithgv on heirs 
whomsoever descenmng from her body. Suppose, for 
example, that Lord' ThOmas had had a daughter, her 
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descend^ts wpuld have excluded I^dy Frances and her 
desce;Ddaiit»'ffoin inheriting the Max esta^s till such 
dad^ler and her descendants were extinct. So, again, in 
the eVien^of the heirs male of the Earls of Kellie failing, 
the Mar elates will fall to the heirs female in the ordertf 
their seniority before the inheritance falls, under the Deed 
of Entail, to the heirs male and heirs whomsoever of James 
£i;skine. As^ have already pointed out, the heirs male of 
James Erskine are now already enjoying the Mar estates 
in preference to the “ heirs whomsoever ” descending from 
Lady Frances. I do not consider that the wprds '•lawfully 
to be procreat V add anything to the words “ heirs male of 
her body ” tb help the Earl of Mar as heir general; for, in 
succession to Real property, heirs must be lawfully pro¬ 
created, and such words have long been established as 
meaning not only the sons of a person named, but all the 
male descendants of such person in the order of sucej^si^. 
No doubt, heirs male procreated of a person strictly 
would mean of that person, and of no other. But the 
legal or technical meaning is more extensive, and com¬ 
prehends all heirs male descending from such person. 
Sometimes, akhough not in this instance, the destination 
, is to A. and his Jieirs male, and the heirs male of such heirs 
male.* The ^ords here expressed are comprehended in 
legal, technical language under the words used in the Deed 
of Edtail, and naturally so in order to carry out its evident 
intention. 

I have been struck with the facts that Lady Frances, who 
died in 1776, succeeded to her brother, injpreference to the 
heir male collateral^ and that, if the forfeiture had never 
been incuir^ and if the old rule as to the descent.of the 
ancient Earldom hadliever been altsted and hajUTbeen allowed 

• ^ - -j. - 

to stand ai it was>;a sister’s son j^rould have succeeded to 
the Mar estates in preference to the present heirs male 
of Lady Frances. I have also Been struck with the feet 

6—2 . 
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that the heirs referred to in a lost Back Bond, executed in 
1725* nairated in the Deed of Entail of 1739 are to 
the heirs of the body and not merely heirs male, &c.^ai^ in 
exact conformity to the line of descent of the ancient 
Elarldom of Mar, But, then, it is settled law that such a 
Back Bond, even although now in existence, would hot be 
allo^yed to modify the express words <jf the Deed of Entail 
of 1739* The Mar estates were, as a matter of fact, 
re-settled by the Deed of Entail of 1739, and until {he 
estates are disentailed and re-settled, and the Deed of 
Entail got. rid of in some way or another, they must descend, 
and be inherited, in conformity with the words of the 
destination, which is the leading clause ia the Deed of 
Entail. 

In regard to thp provisions as to the using and bearing 
the surname of Erskine, and taking and carrying the arms 
of Erslune of Mar, and the dignities, if restored, of that family, 

I ^iniif that they would be implemented by the Tenants in 
tail male doing all they could to take and carry such name, 
arms, and dignities, and that their not doing so would not 
involve a forfeiture of the Mar estates, unless they could 
take and carry them,* and yet refused so to do. But, then, . 
in the event of any such refusal, a forfeiture \>y any heir of 
entail under the Deed of Entail would be tnerely personal, 
and does not affect the interpretation of the words of 
the destination in that Deed. That the Mar estates are 
necessarily entailed on the heirs to the ancient Earldom 
is a proposition which I for one cannot accept as 
law. Before the heirs general can inherit them, all the 
heiramale of Lady Frances must be extinct. I therefore 
have to come bacR to the conclusion with which I started 
on this brant;)! of my Article, namdy, that the decision 
of the Court of .Session, affirmed by ^e Mouse of Lords, 
in favour of the heir male, is conform to the Law of 
Scotland. 
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Want of space compels me to omit the quotations and 
references which I wished to make in support of my legal 
positiih on this part of my Article. I must content myself 
with referring.the reader to BelPs Principles of (he Law of 
Scotlandf^^ 1655 to 1661; 1693 to 1704; and 1723 to 1726. 

I must now further add that this decision, ^affirmed 6n 

• < 

appeal by the highest Court of Appeal in the Kingdom, and 
given '])y just, impaltial, and proper tribunals, with all the 
parties before them, is Anal and irreversible, and binding on 
all the parties and their representatives. In this decision, no 
new principle* of law has been introduced, no corruption 
can be alleged, no error as to facts can be pfoved. I 
therefore hold that the decision should now be allowed by 
all parties concerned to take its course, and that the rights 
of all parties interested should be allowed to stand on the 
Deed of Entail, and the decision founded upon it. Interest 
reipuhlicee ut sit finis litinmx On this point, I quote the 
words of Lord Efdon in an appeal before the House of Losds. 
His words are these :—“ A competent decision has removed 
out of the way all arguments and all principles so as* to • 
make it impossible to apply them to the case before the 
House,” If such words are applicable to a case in which 
a mistake had been made in the highest Court of Appeal, 
they'are much ^more applicable to a case In which no such 
mistake has been proved, butin which, through the alteration 
of circumstances or the weak-sightedness of men, or the 
bluifders of ignorant conveyancers, a result, which is 
hurtful to some of the parties involved in a transaction 
which took*place 150 years ago, has been reached in the 
orc^nary course of Judicial decision and interpretation. If 
any blunder has been committed, or wong done, upon any 
of the parties^ if has been perpetrated by private and not 
publ^ pei^ons,^ nnA, if at alb should be remedied by the 
private petso^ concerned, and^ not by the exercise of the 
high prerogative functibhs of the State, when it is called 
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Upon*to see that justice is done io all its subjects. For the 
House of Louis to agree to the Earl of Mar^s petition to 
the.yHouse of Lords on the 27th of June,* ;t^7;'^d to 
inve^igate into the Connection between the Mar estates 
and 'the ancient dignity” would be* impolitic, uncdnstitu- 
tkiial; -nndft without precedent. It -would be* impolitic, 
^ because vs^ch an investigation would tdnd to unsettle 
minds as to the laws of Real Prop^y in Scotlai^. It 
would be unconstitutional, because such an invesAgatipn 
would be a confusion of the Legislative and Judicial 
functions of the House. It would be withilut precedent, 
because mo precedent for such an investigation can be 
found in the whole history of England or Scotland. If a 
legal injustice has been done to the heirs •^general of the 
ancient Earldom of Mar by the ordinary Courts of Justice 
in the land, this wrong, from a national point of view, 
ought to be remedied by an A^t of Parliament, and in the 
same way a» the wrong done to thedi was remedied 
by'Adf^ of Parliament in 1885. Perhaps, such a course, 
* some people might say, would not be without some degree of 
precedent ip the history of Scotland; because, from the reigns 
of King James III. to King James VI. of Scotland, several 
instances^ exist of the Sovereigns revoking^ Tailzies or 
Deeds of Entaik made in favour of heirs male of provision, 
and in violation of the rights of heirs general under the 
original Charters. But 1 am ignorant of any such revoca¬ 
tions in any case of purchase and sale in the hBfcv of 
3c0tiand. Grants of lands or dignities in Scotland to 
A^ i^ ha^edihus suis were grants to A. and his j||eirs general. 
Stair where there are no special heirs of provision, 

tlie5>{)V^^ption Jis in favour of heirs line. 

Beforh-tlite Mar hmrs general can succeed? tb Mar 

services and infeftme«ts the 

since 1866 must held and 

kw/ According to tMb law of Scotland/as it 
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« 

now stands, the Mar eStates might be disentailed and 
settled OB . ^ new senes of heirs, and put beyond the spes 
or even vested right of the heirs of fhe ancient 
Eaidmnt of Mar. 

No matter what the law of Scotland is as to the honours of 

theancieht Earldom of Mar, the question as to the Mar estates 

has now to be determined by the Deed of Entail of 1739 and. 

the rules of interpretation applicable to that document. 

Females.Jbave succeeded, and may again succeed to the 

ancient Earldom of Mar; but the digqtty of the ancient 

Earldom, aiM the right to the Mar estates may remain 

apart for ever, because males descending fipm Lady 

Frances may succeed one another in all future time. If, 

however, males of the Kellie family should fail, then, as 1 

have already stated, the representatives of the ancient 

Earldom may, at some future time, join the ancient 

Earldom and the entailed Estates, and keep them together 

for ever. But tHl such failure and uniofi, the*Earls of Kellie 

as heirs male are legally entited to enjoy the entailM l&ds 

• 

according to the terms of the destination already quoted.^ 
No mere abrogation of the Resolution of the House of Lords 
in 1875 as to the title to the Earldom of Mar existing in 
the Earls of ^Kellie could hav& any effect on the right to 
the Mar estates under the Entail^f 1739, and the decisions 
of i§73 and 18^6. 

I may here notice that the heir to the ancient Earldom 
of Mar does not, as indeed he could not, claim in his 
General Service of 1867, to be heir of tailzie or provision 
under the ,of Entail of 1739. An heir of provision 
should make tip his feudal title by Special Sqpvice under 
the Entail or Provision. An heir of entaiLtmder 

the Deed bf Entwl of 1739 would be erilitled to the whole of 
the . j^^ j^ates. ^This General Service qf. 1867 almost 
conotUdiy^;| sl^s to me4hat the Earl of Mar did not know 
of the Deed of Entail ofv3:739, dr that his legal advisers did 
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not know how to complete his lordship’s feudal title to the 
estates as well as his right jure sanguinis to the ancient 
Earldom at one anxl the same time. 

Since writing this article, I have been informed that John 
Francis Erskine Goodeve Erskine, Earl of Mar, has lodged 
an dbjectiomin the proper Court against the service of the 
fourteenth Earl pf Kellie in the Mar estates. 1 have to 
confess that I cannot see, or imagine, any advantage as 
likelj^ to arise from this proceeding. Service will, I imagine, 
be granted to the .Earl of Kellie as his father's heir, and in 
virtue of the Deed of Entail of 1739, and the decision Of the 
Court of* Session in 1873, and affirmed by the House of 
Lords in 1876, So far as the Courts of Law are concerned, 
the right to the Mar estates falls under the principle of 
res judicata* No matter what blunders, Mf any, may have 
been committed hitherto by Parliament or the Courts of 
Law, the remedies now available to the Earl of Mar are 
(i) «An action of Reduction and Declaration in the Court of 
Sesliod^in Scotland; or (2) an Act of Parliament in the 
(Imperial Parliament at Westminster. 

I have now come to the end of the present article on the 
Mar Peerage and estates; and have, as I hope, placed the 
legal and constitutional'aspects of this great contest before 
the reader in a true an<f impartial light. ^ 

Alexander Roberts< 5 n. 


V.—ROMAN LAW AND THE SCHOOL OF 

BOLOGNA. • ^ 


npHS %choQl of Bologna is closely associated in the 
tnihds of most students with the revived study of the 


SoiaaQT.^w which, the Twelfth Century saw, and has almost 

• • ^ .V* ^^ ^ 

tb^ cn^t.iof initiating. The* celebration at Bologna 
this smbmer of the eighth Cepjtenary of the University 
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cannot but draw fresh attention to the relation of the 
School of Bologna both to the developed stud^’of the 
Roman Law, and to earlier Italian and Transalpine Schools 
of Law, if such existed. 

That a wavo of renewed zeal for the Study of Roman 

Law passed over Europe in the Eleventh and Twelfth 

« 

Centuries, is an undoubted fact. That a particular School, ♦ 
that of Bologna, for example, and a particular Teacher, 

• Imerius, as we have been told, initiated this movement, 
modem criticism and research seem alike to fail in 
establishing. 

^hat does seem to emerge with a certain ^distinctness 
from the mist of ages is that, as we have before now 
maintained iti these pages, the study of the Roman Law 
never died out df the West, and therefore never required 
to be re-planted, as was at one time thought. Irnerius, no 
doubt, watered, but he did not plant. That was the work 
of the men of past ages, the priidentes of old, so^o ^eak, 
quibus permissum erat jura condere, • 

Beyond this compai'atively firm ground, much is ifeces- 
sarily somewhat conjectural, and is a reasoning by inferences 
rather than from facts, as far as regards particular Schools 
and Teachers. Manuscripts are found with.abbreviations 
and names wjiich seem to indicate some earlier generations 
of Masters and Scholars than those whom we had been £^t 
to reckon as the first. Questions regarding the relations of 
oife School to another are easy to put and hard'to answer. 
There may be doubts as to the substantive existence of a 
particular <6chooi or Teacher, when there can be none as to 
the existence of the Roman Law as a living subject^pf instruc¬ 
tion in the Schools of the earlier Middle Ages, long before 
the wave of Learning associated with the Revival of the 
Eleventh and Twelfth Centuries. Some Such revi^l was 
to be expected as a counter-e(]dy to the curr^t which had 
ded so many in Western Christendom to expect the end of 
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the world in the year' 1,000. JBut* behold! instead of the 
consunFinsaiien of all things eame the election of Gerbert of 
AnriBjic fi^-pppe, nndef the name of Sylvester II., and with 
him a pf Learning, for Gerbert was a min of 

Lett^tsi-y^^f liliimbers, too, if not a Magician,—^be it said 
with bated breath of the Infallible one,—a man acquainted 
certainly with Arab as well^ European lore. 

A Revival of Learning might therefore naturally be 
looked for at such a period, and undoubtedly such a Revival^ 
did take place, culminating in the Thirteenth Century. 

Towards the establishing of the thesis that the Roman . 
Law never* died out of the West, inuch has been done 
by Professor Rivier, of Brussels, both in the interesting 
article which he devoted to this subject in Vol. I., No. i, of 
the Nouvel^RevueHistorique de Droit (Paris# Larosej 1877), 
and also hi'his valuable Introduction Historique au Droit 
(Brussels. 1881),* and o^her illustrations of the 
fact had .bien fhmished in some interesting articles in 
the R^ue, GSnirale du Droit (Paris. Thoriii), for 1885, 
dealing with the Gallo-Roman period and based on the 
correspondence of Sidonius Apollinaris. We are here^ of 
course, pnly alluding to evidences for Western Europe, 
not to the sejparate evidences for Syrian an(h Egyptian 
Schools of Law, which have received the attention of 
Bruns and Sachau, and Dareste, and others. « •. 

For Souti^rn Gaul, we have evidences at the date of the 
Barbarian invasions. For Western Gaul and ^uitank, 
we have them duripg that dark period, the Tenth Century, 
in the vnty days when barons ^ere freeing their serfs, 
apprd^nq^it^U.inundi 

They'dbnti not car^ their .serfs,with them into the next 
worldi a^^tbeir heirs might not live to possess them, so it 
di^ but.4sW natural to acquiesce in the suggestion, ^ pro¬ 
bably the Chaplain,.that it '>yere good- for 

the soul of tbe d^nigiord to set his ttnalls- freei > ^ 
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From Orleans to Bologna is a far cry, but if there was a 
School of Roman Law at Orleans in the Tenth Century, as 
Professor Rivier seems to have established, might not the 
exigence of such a School at Bologna have been 
argued i foHioti? For the ^source of the study of 
th&t science must haVe been ultimately Italian, and 
therefore we should oursj|^ves postulate a School 
in Rbme, even if there were no other than general 
, grounds for the. belief in its existence. It is, indeed, a 
somewhat shadowy School, as compared with others in 
Italy and elsewhere, but some evidences more than 
inferential exist both for the School of Rome and for that 
of Ravenna, though the existence of each has been 
questioned. 

The Vatican Summaries, as they are called, belong to the 

middle and latter part of the Fifth Century, ctrca 438— 

456, and 448—^476. This brings us to the period of the 

temporary cessation of the separate Western l^ie of 

Emperors, commonly, but inaccurately, known as the Fall 

of the Roman Empire, * 

The Vatican Fragments, to be distinguished from the 

Summaries, -belong to the age of Constantine, according to 

some Conjmentators, They were drawn up with a view 

to practice, says Professor Rivier, while the Summaries he 

cojisid^ to have been Notes of a Pro£?ssor*s Lectures in 

the School of Rome, And the Gaius of the Fo^th OT Fifth 

Century, inserted in the Breviarium by its coihpilets, also 

comes down to us as a relic of the teaching of Roman 

Law in Rome. The existence of the School of Rome is 

» 

carried down by Professor Rivier to the middle of the 
Sixth Century, and a good deal later (encore florissante au 
milieu du sixUme sikfe, et him au deld, Rivier, Int, Hist, 
p-521); ■ - 

Besides Roipe and Ravenna, Professor Rivier shews us 
Pre-Irnerian in Pavia, from the Tenth Century, 
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as well as in Verona and Nonantola, and in Pisa from the 
Eleventh Century, to take account only of Italy. Of 
France (including the period when it was formerly cj^Ied 
Gaul) we have already spoken. We may, therefore, we 
bhlieve, fairly say that a case is made out for the existence 
of Pre-Irnerian study of Roman ''Law in the West, and 
indeed we do not see how it|tould well have been otherwise. 
If Bologna had created that study, it must have been 
dormant in Western Europe for several centuries. The - 
difficulty of maintaining such a hypothesis appears to us 
far greater than that which may be held to exist from the 

o 

want of any very definite knowledge of the early Mediaeval 
Schools in Gaul and Italy. 

The celebration of the Bologna Commemoration has 
naturally drawn forth various publications on the interesting 
questions in the history of Western Law which it 
involves. Among these we may note, as appearing in 
a quhrtfr little likely to attract general attention ib 
this country, an interesting Paper read before the Royal, 

^ * to 

Academy of Sciences of Turin, by Professor Cesare 
Nani, Member of the Academy, at their meeting of 
29th April, 1888 (and printed in their Atti, XXIIL xt,, for 
1887-8), on a work by Avvocato Luigi Chiuppelli, of 
Pistoia, entitled Lo Studio Bolognese nelle su^' origini e ne* 
suoi rapporti tolla Scienza pre-Irneriana. 

The view»expressed by Signor Chiappelli appear, from 
Processor Nani's abstract of them, to be in general harmony 
with those which we have stated as expressed by Professor 
Rivier and others, and which seem to us in thtf main the 
most probable. 

That there was a Pre-Irnerian School of Roman Law at 
B.ologna itself, a$ well as in other parts of Italy, Chiappelli 
clearly holds, ^hat it had relations with the School of 
Pavia he holds to *be proved by a common mode of 
citing the Sources and the Gloss, as well as by the 
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common study of the Lombard Law, commenced at Pavia 

4 

and continued at Bologna. With the School of Ravenna 
thd^'^elations are less clear, but may be presumed, and 
that more particularly, through the Exceptiones Petri. 
We have already mentioned the doubts which have, 
unwarrantably we believe, been cast over the existence 
of the School of Ravenna as* of that of Rome. 

This thesis of Signor Chiappelli is in accordance with the 
views already expressed by him in a Paper read before the 
Turin Academy, and printed in their Transactions {Memorie), 
to which we may draw attention on a future ^occasion in 
further elucidation of this interesting question. For the 
question is of high interest in itself, as Professor Nani justly 
remarks, and at once of the greater difficulty and impor¬ 
tance from the fact of its being bound up so intimately with 
the history of Culture. * It is of high interest, moreover, 
om the naines of those who have taken part on different 
sides. On the one side, attributing to Irnerius tTle glory of 
having himself re-lit the lamp of Learning in the West,in the 
matter of Roman Law, we have Savigny, whose authority is 
so weighty and has so long prevailed. On the other side, 
reducing Irnerius to his proper position, as we believe, in 
the history of the devolution of a knowledge of Roman 
Law from Aticient times through the Middle ^es, we have 
Stintzing, Fitting, Ficker, Rivier, and others, down to 
Qhiappelli, and their opinion had almost seemed to have 
taken the place of Savigny’s, when Conraf comes on the 
scenewith a modified theory, not altogether either Savigny’s 
or that of his opponents. The Courts are open, therefore, 
and the adversaries are impleading before them. Justice is 
still holding the scales, though we*must say we think the 
balance inclines towards the view of whicl^ignor Chiappelli 
and Professor Nani are among the latest exponents. 

The difficulty^ of the prdblem is freely admitted by 
Professor Nani, and we as readily admit it ourselves. We 
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are in pr^e^ce, as Pr9fessor Nani justly remarks, of 
manuscripts of which it is extremely difficult to estahUsh 
the dath ahd the source. We are confronted by scattet'ed 
and conflicting notices, in which Legend is found mixed up 
with ^stqry. What, asks the Turin Professor, is the 
intrinsic value of these manuscripts? Is it true they 
exceed in value even the Institutes of Gains and the Fragments 

of Ulpian ? The little that we know for certain of the 

__ « 

School of Pavia, says Professor Nani, is makily due to the 
Exposiiio, ]put who, he asks, shall tell us what is at best 
more than 9 probable conjecture concerning the School of 
Rome, whose existence he nevertheless admits to be certain, 
or the School, of Ravenna, whose existence he considers 
less certain ? On these latter points we have already 
indicated our own opinion to the effect that both Rome 
and Ravenna had Schools of Law, but the source of the 
Learn^g of Ravenna may well have been tlfe New Romf 
rather thsffi the Old, and that circumstance has, perhaps, 
not been sufficiently considered. Again we may ask, with 
Professor Nani/ whether the chief seat of Early Mediaeval 
Rqman Law was at Rome or elsewhere in Italy, or whether 
it was in Gaul. 

O 

These, and many more, are all open questions, says 
Professor have to await their solution^ through 

much patient’ investigation, and we may yet have long to 
wait. Meanwhile, we may fairly admit, with the Turfu 
Professor, that the clash of conflicting views has already 
produced good results and that more such may be expected. 
The points in dispute are being gradually narrowed down 
within, a «pace,%nd the facts which may be regarded 
as fully e^ablished^are of the highest importance, The 
advanced .i^tudy iif Roman Law in Pre-Imeriait times 
nowestabCsi]ked beyoaj|<doubt, says Professor Nani, and for 
this we have to thank what he* calls the New'School. But 
it is not yet established, he* considers, that this study, 
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advanced though h was beyond what had originally been 
credited; was based upon' the Patidects. And if not based. 
upon the Pandects, whether their text was known or not, 
did .it not miss the best and mojst luminous portion of 
Romarn Legal Science ? These are some of the qu&tions 
which Professor Nani regards as awaiting and rqguiring 
solution before we can thoroughly master the condition of 
•the Study of Roman Law in Western Europe before 
Irherius. • His own belief is that the Revival in the 
Eleventh Century, with which the name of Iihierius and 
that of the School of ^ologna are alike so closely 
associated, was a change of method of study, not the 
resurrection of a long dead Past. The Sphool of Bologna 
was the heir of Early Mediaeval Schools of Roman and 
Lombard Law, but she 4 oes not appear to have been the 
heir of a rich heritage. 


(twarterlg Itotes. 

f he Political Code of the Netimerlande* 

M. Gustave Tripels, of Maestrich^ ai^ipd.voCd.te at 
the Dutch Bar, who has already done good sexvice^^ the 
stfldent of Comparative Jurisprudence, by his translation 
of the Dutch Codes, proposes, we are glad to isee, to ^nfer 
an equal benefit on the student of Comparative Politics by 
his French version of the Political ^ode of bis country 
{Cod&'^PoHftque 4 ^s Pays Bds, Maesmcht. J. Germain, 
x88S); ; What is a Political Code, it^may be asked ? And 
in a iion-^Code country, like ours, the question wquld not be 
an ^^atural one^' It may, we think, t^ufficientiy answered 
by a' brief outline of the subject-matter of the proposed 
work of M. Tripels. The boolt opens (after an Introduction 
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by the translator,', of course) with the Fundamental Law 
of the Kingfdom- of the Netherlands, which has lately been 
revised, the text of the modifications having been passed 
on the 6th and published on the 15th November, 1887. 

The existence or non-existence of Fundamental Laws 
has bj|en a subject much under discussion in our own 
country of late. In the Netherlands, at any rate, it is not 
open to discussion. • 

The Fundamental Law of the Kingdom regulates— 
I. The succession to the Throne, a. The Crown Revenues. 
3. The gu&rdianship of the King in Minority. 4. The 
Regency, when required. 5. The Inauguration of the 
King. 6. The IJowers of the King. 7. The Council of 
State, and the Ministries, in their several departments. It 
then passes to the States-General, and regulates the First 
and Second Chambers respectively, and enunciates the 
dispqpitigns of the Law common and the two Chambers. 
The next points embraced are the Legislative Power 
ahd \he Budget. Then follow the Provincial States, 
their composition and attributes, and the Commercial 
Administrations. 

We then pass to the Judicial Power, and there come 
under^review in suScession—the Administrations of Worship, 
Finance, NsfCional Defence, the Waterstaat —a most impor¬ 
tant Department in that Hollow Land which lies almost 
entirely below the level of the North Sea,—Public 
Instruction and Charitable Institutions. The Law of the 
6th.Novemberf 1887, containing the revisions of the Funda¬ 
mental Law passed^ by the Chambers, is then given, and 
M. Tripels carries us pn to the Electoral Law of 1850, with 
the modifications involved by the Revision of the Funda¬ 
mental ^w an<f those of the Law of the 30th December, 
1887, The Elector^ Law^ regulates' election to both 
Chambers, and the Formtdce prescribed by Law are given 
in accordance with Arts, 52 ind 67 of the Codes. 
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The Council of State forms the next important subject, 
and has a chapter in which is set forth its composition, the 
functibharies ^attached to it, and the Jurisdiction of the 
Council,. Another chapter is devoted to the of the 
subject, the Modus ienendi Consilium^ so to speak, of the 
Netherlands. The very important subject of Ministerial 
Responsibility is then dealt with by the publication of the 
t^t of the Law regulating it, as now subsisting uAder 
the recent Revision. 

The Provincial States have also a chapter to themselves, 
embodying the regulations concerning membership, capacity 
and incapacity, functions when elected, &c., as well as the 
Royal Commission, the Clerk, and another bhapter for 
the Sittings of the States and their attributes, the Laws 
and Royal Orders (Arrites), to be put in force by theni, the 
suspension and revocation of their own Decrees {Decrets), 
and other matters. • 

The Communal Law of agth June, 1851, with its various 
revisions to date is then given, and has chapters devoted * 
to Communal Legislation, the compositions of the Com¬ 
munal Council, the Powers of the Communal Administra¬ 
tions, the daily Administration of the Commune, the 
Communal Budget, &c. Another very ii^ortant part- of 
the htld.embraced by^M.Tripels, in his Political dode, is the 
Legislation concerning Aliens, under which head he /gives 
the £aw of Z3th August, 1849, regulating the admission 
and expulsion of Aliens, in accordance with Art. 4. of the 
newly-revised Fundamental Law. No less important is th^l 
Law on Extradition, of 6th April, 1875, iy accordance with 
• the Article just cited. This branch of the subject is com- 
pleted by a table of the Extradition Treaties concluded by 
the Netherlands down to‘date, and the text ot the Law of 
4th Jiine> 1858, Tfi^ulating the. admission of Aliens to 
functions of the State, conformably with Art. 6 of the 
revised Fundamental Law.' 


7 
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Intimately connected with the question of the position 
of the Alien is that of Naturalisation, which follows in the 
text of the Law of 28th July, 1850, determinmg who is a 
Dutch subject, and regulating Naturalisation. The very 
valuable rights embraced under the heads of combina¬ 
tion {Association) and Public Meeting (Riunion) are then 
dealt with in terms of the Law of 22nd April, 1855, in 
conformity with Art. 9 of the revised Fundamental Law. 

We need scarcely point to the position held by Company 
Law among us, more especially since the great develop¬ 
ments given to it by Limited Liability, or by the still 
burning questions raised by the action alike of pnvate 
individuals, and of the Metropolitan Police, in connection 
with Trafalgar Square meetings, to enhance the importance 
of this portion of the Dutch Political Code. 

We next come to Expropriafion for Public Utility, and 
are^not surprised to find that the Law Of 28th August, 
1851, with its modifications in later Legislation, is concerned, 
camongst other things, with that safeguard of the Nether¬ 
lands,—the Dykes. But the Law also contains useful 
provisions for the case of Epidemics, and other suitable 
causes for Expropriation, with regulation of the indemnities 
to be allowed, aJid also covers the case of War, and of Fire 

and Flood. ' 

*' * 

It is, perhaps, somewhat curious to find ourselves passing 
from Expropriation for Public Utility to CopyrightJ- but 
such is the transition in the scheme of M. Tripels, The 
j^tification for the apparent eccentricity, we, presume, in 
so far as it may be needed, consists in the fact that 
Copyright is a riglft secured to the Author by the State, and 
is, therefore, a Political right. We have touched upon this 
interesting question so often in the pages of this Review that 
we merely draw attention to the fact that it forms an integral 
part of the work of M. Tripels, and express our pleasure 
»that the Dutch Law will henceforth be so readily accessible. 
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Closely connected in many ways, through Treaty rela¬ 
tions, though not perhaps in strictly scientific relations, 
we have another important subject, that of Trade Marks 
and Industrial Protection, regulated for Holland by the 
Law of 25th May, 1880, as modified by the Law of 
22nd July, 1885. 

The scheme of the work concludes with the Legislation 

on Public Worship {CuUe) and Public Charity (Assistance 

Publique). The latter subject takes in Vagrancy and 

Mendicity, as well as the regulation dt Benevolent 

Inst^utions. It is a large and important fielS for the 

judicious operation of judiciously-framed Laws. The 

country of the very interesting colonies of Frederiksoord 

and Willemsoord, and other kindred establishments, has a 

right to speak on this subject with authority, and we are 

glad that a place should be found for it in so valuable a 

work as that of *M. Tripels. 

* * 

Railway Legislation, TT.S.A., and the Inter-State 

Commeree Act. 

Legislation in Railway Matters cannot but affect a very 
large portioi^of the Community in any given country, and 
in these days it is sure also to affect a large proportion of 
Aliene. On these grounds alone it is a subject of Inter¬ 
national, rather than merely National, interest, and claims 
our Sttention wheresoever originating. The .numerous and 
important bearings of this question have been.duly noted 
by Mr. J. Swann, M.A., whose book, modestly entitled, 
An Investor's Notes on American Railroads (New York and 
London. G. P. Putnam's Sons. Secpnd Edition. 1887), 
was brought to the knowledge of our readers on its first 
appearance. We are not surprised that the^passing of the 
Inter-State Commerce Act ai^d Alien Act should have 
found him preparing a second edition for press, and we are 
glad that he has devoted some space to their consideration. 

7—2 
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These fruits of American Legislative activity for the year 
1887 desetve careful study at the hands of the foreign 
inv^or in American Railways or lands, and-Jit. Swjann's 
hook ''w31 come in most usefully to help him; to just 
conclusions. They also deserve the careful scrutiny of the 
student of Constitutional Law from thefr' very important 
bearing on questions of the highest interest to that branch 
of Jurisprudence^ and from these points of view we shall 
hope to return to their consideration. 

Any one wipp had either, like Mr. Swann, studied the 
question on its own soil, or like ourselves had read some¬ 
thing of current American Literature upon it, as set 9 rth, 
for instance, in Xhe Forum (New York. Forum Pub. Co.) 
and other organs where the views of conflicting parties are 
represented, must have realised that Legislation of some 
sort was impending. But of wt&t sort ? It is to be feared 
tha^ what has come to pass is not of "the best kind. 
Railwa^ jpommissions are, no doubt, as Mr. Swann says, 
an the air just now, so to speak, and that a Commission of 
some kind or other would . be the outcome of the cry, 
“ Cut the combs of the .Railroads,” might indeed have 
been forecasted by a.Railway Zadkief without much fear of 
consequences to his prophetic reputation. The kind of 
Cominissidn. which has been incubated, however, is a^very 
far-reaching one, involving very grave extensions of power 
in existing Judicial bodies, to wit, the Circuit Courts a 5 the 
United' States, and very serious and extraordinary grants of 
power to--the Commission created by the Act. That a 
Special. Cdnimiission, with temporary powers, for the 
purpose of investigating into the Railway problem, would 
havd'hedu a much sifer Constitutional rethedy, and more 
likeiy^to givd general satisfaction, we agree with Mr. Swann 
in beKdving.. It is hard, indeed, to think otherwise^ as we 
read the Act with the highly suggestive comments of Mr. 
Dos Passes {The Inter-State Commerce Act, Vol. 38, in 
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Questt(m of the Day. New York and London. G, P. 
Putnam's Sons. 1887), on the Constitutional difficulties 
involyed, or jvdth the practical comments of Mr. Swann. 
New and highly penal offences have been created by 
Statute—a practice not commendable se, and requiring 

strong cause to shewn for its justification—new Tribunals 

have been created, old Tribunals have had their sphere of 
action enlarged—and with what result ? As yet, of course, 
no distinct answer can be given on the question of results. 
It is possible, as Mr. Swann admits, and as any dispassionate 
student of the problem at issue must admit, thatat first certain 
app^ently good results may flow from this hazardous piece of 
Legislation. But these^ood results, if any, might certainly 
have been obtained at the cost of far less risk to dll con¬ 
cerned, and by much simpler means. It is a mistake, to 
say the least, to create iTew and untried Tribunals and 
invest them wth singularly large powers, for all time, if a 
temporary extraordinary Tribunal would in all m^abflity 
be adequate to the needs of the occasion. It is !rmist%ke,« 
to say the least, to raise grave doubts in men’s minds 
concerning the Constitution under which they live, by 
Legislation which bears marks, not only of haste and 
vindictivenes*s, but also, on many points, almqst certainly, 
of Unconstitutfonality. We give the. Act the benefit ^ the 
doubt, simply because we do not as yet know of a decided 
casef on the raising of any of the numerous possible Constitu¬ 
tional questions which may at any mbment arise thereunder. 
And, in the first resort, such points would ndt improbably 
be decided in favour of the Act by the Circuit Courts 
whose jurisdiction is enlarged under ie. The Supreme 
Court will, in the last resort, have* the final word to 
say on this very grave question, and we ^all be greatly 
interested in seeing how far the able Jurists who adorn its 
Bench will shew themselves to be in harmony with the 
general views of Mr. Dos Passoe and Mr. Swann. 
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The Exehequn Rolls of Scotland, Edited, under the direction 
of the Deputy Clerk Register, by George Burnett, LL.D., 
Lyon King of Arms, Vol. XL, i497-i5oif H.M, General 
Regiker House, Edinburgh. 1888. 

The arrival upon our table of the eleventh volume of this 
valuable series reminds us that it is some time since we 
have been able to give our readers an account of its progress, 
and we proceed to repair the omission as well as we may, 
currenU calSmo, The documents which have been entrusted to 
the editorial care of Lyon are like the majority, perhaps, of 
the Scottish Record publications, as *conlradistinguished from 
the English Rolls series, hot technically Chronicles or Records, 
but Rolls or Registers. They are Accounts of Expenses, not 
Narratives of Events, but they a/e none the less valuable on 
that account, for the insight which they afford us into the 
Civilisation and the Home and Foreign relatfotis of Scotland, 
during important period which they cover. And the very 
(factothat much of the information which they give us is purely 
ohiUft or has to be extracted from the pages of'the Rolls 
by the careful examination of the Editor, is in itself good 
warrant of its accuracy. Thus we see evidence of trade with 
England, and of the fact that Scotland was a market to which 
novelties might be and were introduced, in the entries relating 
to certain bona Anglicanay viz., apannuslaneus from<England, called 
U carsaist introduced into the Kingdom within the tenure of office 
of the Custumarsfor Edinburgh, 1499-1500. We also see evi- 
dencesof the mediaeval wine trade with Spain, in the account pro 
duohns doliis vini Hispanict which may have covered what we now 
call Port as. well as what we now call Sherry. ^ Rhine wine 
is sent to Stirling, and Claret is also named. We find gardens 
and orchards recei^ng attention, as well as the Atiayliaria 
Regis, Well for the rfxiuntry when the care of gardens was 
uppermost, for the day was yet to come when the Flowers of 
the Forest werw “ a’wede awa’” on Floddeh*held. The keep 
of greyhounds forms a subject of entries indicative of the social 
life of the period, Unfortunatelyj the entries which tell how 
Rutherfurds and Turnbulls, Armstrongs and Elliots, and all the 
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initabiU genus of border clans could with difficulty be kept in some 
sort of subjection, are also and equally indicative of Scottish life 
in the last years of the Fifteenth Century. Sq, too, are the entries 
which quaintly tell how a powerful noble, an Earl of Douglas, 
we will say, became pledge for a Douglas, or other follower, and 
abducted the offender, so that the fine could not be recovered. 
It is impossible to carry out any researches into thetnediaeval 
family history of Scotland without noting case after case of the 
Chief, or some other powerful member of the race becoming 
pledge for one of the name, whom it was desirable to protect in 
order to keep up the family strength in time of need. Justice, 
as we understand it, no doubt often came off* second best, 
in her encounter with Lawlessness, or at least with Might. 
Very often Justice was lenient enough to remit* the fines 
due for reiving and sorning, or even for slaughtering the 
lieges, because no doubt Justice felt herself very weak in 
the matter of enforcing them. We believe this to be the 
explanation of the majority of the cases, to some of the 
most remarkable of which, Lyon draws attention in his 
Preface. There are some curious entries relating to ex¬ 
penses incurred bn behalf of the “ Duke of York,” to wj^ich 
Lyon also refers, accepting the prevailing view that^e was 
really Perkin Warbeck of Tournay. That James fv. atpne, 
time believed in the adventurer's claim seems, to our own mind, 
strongly indicated by his gift of the White Rose of Scotland in 
marriage. At least, we can hardly imagine James going the 
length of giving a cousin away to a Perkin Warbeck, knowing 
him to be such. Whether disillusion came to the Royal mind sub¬ 
sequently, we know not, but the support in arms of the supposed 
Duk/of York's claims on the English Crown was absolutely 
useless to him, and did nobody any good, while it may have 
indii?ctly led up to later disasters. We must confess that we 
are not so much impressed as Lyon by the fact that there must 
have been plenty of persons living who could have shewn the 
falsity of the admission of his fraud put into the mouth of the 
defeated claimant. Human nature, whethes in the Fifteenth or 
the Nineteenth Century, is much the samp on the point of not 
having a quarrel with Caesar and his twenty legions. To say to a 
King, ** You are putting forth a lie, knowing it to be such,” was 
not a safe thing to do in those days, and we can conceive of the 
possibility of people in possession of rebutting evidence, if such 
existed, abstainini^ from bringing jt forward. 
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There are some lights in the picture to which Lyon invites 
our attention. .University life was in fashion; a Bishop of 
Lismore was studying at the University of Paris, famous fox its 
Theol^S and a Bishop of Aberdeen, the great /NA^iam 
ElphiMtoiie, was founding the University of Aberdeen, for 
whieh ti^^King of Scots obtained the Papal privil^e in 1494' 
Statesmw Church Reformer, and promoter of Learning, the 
Pounder of the University of Aberdeen wks a man of whom 
Fifteenth Century Scotland may well be proud. 

The Law and Practice of Bankruptcy under the Banh^icy Actt 
X883, and the Rules and Forms, with Notes. By £. Cooper 
Willis, Esq., one of Her Majesty’s Counsel, assisted by A. R. 
WhitbWa/, Esq., Barrister-at-Law. Stevens and Sons. 1884. 

After an Act has settled down into operation it is a con¬ 
siderable test of the utility of a Practice to see how it stands 
the test of time. The excellent work now before us was one of 
those brought out shortly after the new Bankruptcy Act came 
into force. The learned author l»as had extensive experience 
in the subject with which his Treatise deals, a^d his name alone 
give^ a guarantee for its value. Written, as it was, before the 
Act had Jt^en fairly tested, it cannot, of course, as Mr. Willis 
(admits in his Preface, contain so comprehensive an account of 
its working as the next edition, no doubt, will, but its structure 
and arrang^ent are admirable. The heads of subjects an the 
notes are printed in Clarendon type, a very useful plan (and 
one often adopted in text-books nowadays), as it places them 
conspicuously before the reader. We specially draw attention 
to the concise and lucid treatment of section ^ (p. 190, ^eqq.)^ 
dealing with the description of the Bankrupt’s property which 
is divisible, amongst his creditors. The advantage of th<^. use 
of Clarendon type is specially noticeable on pp. 198 — 203. 

The Index, which is compiled by Mr. Whiteway, is compre- 
hensive,,.ahd quite on a par as to merit with the body oj the 
. work* there is one thing* more essential than tiny other to 
' the suooess of a legal Treatise it is a good Index, and we have 
frequeiftly seen works, otherwise un^xceptkinable, spoilt by 
'this wgnt* Owing to th,e completeness of the Index, the 
Clarjsndoa typer and the systematic method o£ de^ng with the 
subject, the practitioner can find any particu^ lX>ints he 
wishes witbout jabour or trou*ble, and these ^q^ous merits can 
hardly fail to be appreciated hv the Profession. 
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At intervals thoughout the book, Mr. Willis submits his own 
opinion On the Act and its construction, and these expressions 
add greatly tO^the value of the work. Thus on p. 117, treating 
of section 28, he says; ** It is probable that an attempt will be 
made to read sub-section 2 by the light of decisions on 
section 159 of the Act of 1861. As t'he ^o sectiops are not 
the same, 1 submit that only a limited assistance can obtained 
by such an attempt,*’ quoting, in support of his own view, the 
opinion of the late Master of the Rolls in Blaihergt*r 6 Toomery 
22 Ch. D. 258. Bankruptcy is pre-eminently a subject where the 
*doctrineof the survival of the fittest is likely to apply to the 
shoals of Treatises produced. , We think Mr. Cooper Willis 
shews caUsc for his being amongst the survivors. 

The Duties of Solicitor to Client as to Partttershipt Agreements^ 
LeaseSy Settlements, and Wills, By Edward F. Turner, Solicitor. 
Steveps and Sons. 1884. 

This volume is an enlarged version of the author’s course of 
lectures on the subject delivered at the Law Institution, thus 
forming a sistei; volume to his work on the Duties of Solicitor to 
Client in connection with Sales, Purchased, and Mortgage of%hand. 
Its object and its raison d'etre, as stated in the Preface, are the 
same which guided the author in publishing his former «woi 4 c, 
viz., that although there are plenty of Treatises written to enable 
students to pass the examinations necessary for becoming a 
Solicitor, there are comparatively few to assist him in mastering 
the higher* duties of that branch of the Profession, as dis¬ 
tinguished from its minute details. And this want peculiarly 
attaches to the Conveyancing work of Solicitors. The book is 
written in-rather a novel style for a Law book ; there are very 
few cases cited, and it is couched in the easy, conversational 
style of a lecture. In this respect it is good. Law books are 
generally too formal and dry ; there are no friendly suggestions, 
an^ no familiar advice. Again, it is so difficult to get the bulk 
of students to read anything but^hat is absolutely.requisite for 
the examinations; and the only way to induce them is to cast 
a work in an entertaining form. iMw is raither a difficult 
subject to tr^'at in such a fashion, ;ind it is a great art in a Law 
book to cc^Uer this real difficulty. In thif respect we must 
congratulate Mr. Turner. The work is made as interesting as 
the nature of the subject admifs, &nd it, is also practical and 
accurate. 
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The chapter on' Leases is the least complete, but then Leases 
constitute a large subject. The portions on Partnership are the 
best. We specially recommend for perusal the suggestions as 
to dealing with the assets and liabilities of the old firm oq the 
admission of a new partner. Mr. Turner deservedly draws 
attention to the frequently unnecessary length of partnership 
articles, through provisions being inserted which are implied 
by law. Young practitioners will find the 4 ecture on Settle¬ 
ments useful, especially the observations as to how far the 
Solicitor of either party ought to investigate the title of the 
other party with regard to Realty proposed to be brought into" 
settlement. Mr. Turner’s book shews itself to be the work of 
a man of considerable experience, and possessed of a thorough 
grasp of his^ubject. 

0_ 

Kxecutwt and Trustees : Their Duties and Responsibilities^ By 
Shackleton Hallett, of Lincoln’s Inn, Barrister-at-Law. 
C. W. Deacon and Co. i888. 

We are glad to welcome Mr. Hallett’s book. It introduces 
a new feature in Legal Treatises, its chief merit being that it 
does ^ot shrink from exposing the numerous errors in our 
Legal sysffem in a bold and straightforward manner. We ma)'^ 
bj pepnitted to regret, in the interests of the public, that there 
have been so few Legal works couched in this strain before. 
We thought, at first sight, that Mr. Hallett’s work was written 
to supply a want much felt amongst students, viz., a short 
Treatise on Executors and .Trustees, for examination purposes. 
There is, of course, Underhill’s Law of Trusts written for that 
purpose, but no other small work, as far as we ace aware, and 
Mr. Underhill does not touch on Executors or Administrators. 
On .reading Mr. Hallett’s preface, however, we saw that his 
Treatise was designed for the use of Trustees and Executors 
of small estates, with a view to saving them expense, and it is 
well adapted to carry out that purpose. We cannot but think 
that Mr. Hallett has committed an error in inserting softe 
decidedly irrelevant m|itter, such as “ The Reforms of Prince 
Gaudauaa Buddha,” “ H^w we Civilize the Indian Masses,” &c., 
subjects .li^hich, though interesting in themselves, and as 
questions in. Political ScienOe and the Comparative study of 
Religion, scarcely interest an English nineteenth century 
executor see|cing to administer to an estate economically, and to 
save his own pocket. We must express our regret at the absence of 
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an Index and a list of cases; and we sincerely trust that Mr. Hallett 
will supply these omissions in his next edition, for which we 
hope that there will be an early demand. The scope and 
intent of the book are foreshadowed in the Introduction, 
which is clearly and strikingly written. Mr. Hallett says that 
our Law relating to Trusts and Wills and their administration 
is in an eminently unsatisfactory condition ; he points.out in the 
• b<xiy of his work what are the principal blemishes of that Law, 
and draws attention to the ruinous bills of costs payable to 
Solicitors, who, he avers, “ have edged their way in between 
Subject and counsel,” and he offers some practical suggestions 
to ensure security to the Trust Fund, and shews the source 
from which properly qualified Trustees may be drawn, the want 
of which he notes as being a great weakness in ^ur present 
Trust system. Practical matter touching Wills is given 
at pp. 98—112, and at pp. 117—170, on the duties of Executors 
and Trustees, together with some valuable advice for them. 
The relative portions of the Conveyancing Act, 1881, and the 
Settled Land Act, 1882, are set out, and the book winds up 
with a few words on the Administration of the Law as it is, 
shewing (p. 224J how “ the present system of legal administjation 
presses very hardly upon trustees and executors.” Tc^ntendiiig 
litigants, Mr. Hallett’s advice is, ” Don’t go to Law.” On the 
whole, we gladly recommend this able work, which, we think, is 
likely to be productive of much good to the classes for whom it 
is intended. The public should be indebted to Mr. Hallett for 
the plain and unequivocal language in which he has hit some 
ot the blots which still disfigure our Legal system. 


Mtinml of the Education Acts for Scotland, By Alexander 
Craig Sellar, Advocate, M.P. Eighth Edition. By J. Edward 
Graham, B.A., Oxon., Advocate. Edinburgh : Wm. Blackwood 
and Sons, ^ 1888, 

rae publication of an eighth edition of Mr. Sellar’s work 
ought of itself to be a recommendation of the book, provided 
that its revision and adaptation to the present times by another 
hand than that of the author should have been so carried out as to 
sustain the high reputation to which it had pi^viously attained. 
Mr. Graham, we are glad to find, has in the present case added 
considerably to the value of a* very useful work. Since the 
original Education Act for gcotland, 1872, other Statutes 
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have been passed, dealing with some requirements peculiar tc 
Scotland, enlarging or amending the principal Act, and providing 
for special matters, such as the dismissal of Teachers, &c. Some 
of these later Statutes have had the advantage of Mr. Se 1 lar*s 
observations in seven editions ; but we have now the text of the 
Education (Scotland) Act of 1883, and others, with all necessary 
notes by his successor. In Part Ill. are comprised cases in the 
Court of Session, and in Inferior Courts, and opinions of Counsel 
brought down to date, and affording a large store of useful 
information. 

Seeing that the agitation for improved Secondary Education 
is increasing, and that Professor Blackie’s ** bitter cry ’* for 
more prepa]^ation on the part of youths entering the Scotch 
Universities has reached a wide range of sympathetic hearers, 
it is important to have access to all legislation bearing upon 
that question. Accordingly, Mr. Graham has introduced the 
Educational Endowments (Scotland) Act, 1882, 45 & 46 Vic., 
c. 59. The chief interest of the Public will be in the 
Reports and Schemes issued hy» the Commissioners under 
that Statute, and the Annual does well to speqify the Reports 
already , ^sued, and to give also the names of a few 
“ Special Cases’* submitted to the Court of Session, with the 
Iraw publications where they are recorded. We must admit 
that we looked for the Education Code for Scotland, and for 
some leading communications from the ** Department,'* but we 
do not find them in this edition, for the reason that the 
instructions there given affe frequently superseded <.or altered.’* 
That is undoubtedly the case. Mr. Graham, hovrever, makes 
a suggestion with which we are not disposed to* quarrel. ^He 
says that ** the Code and other important regulations of the 
Department can always be purcKased at a trifling cost, ani^ all 
circuM letters are published in the Report of the Committee 
of Council, on Education in Scotland, presented annually to 
Parliament. A copy of that 61 t«e Book should^ be ih^e 
possession, of every School Board.” The Appendix is toII 
provided with Statutes Ideating, however indirectly, on Scotch 
education, and it contains a circular from the Department as 
to Technical'^ Schools, the late Act of 1887 relating to these 
being incorporated in the body of the work. It may be 
mentioned, m conclusion, that this part of the Manual also 
contains a convenient collectidn of Forms of Complaints, &c., 
for Prosecutions under the Education Acts. 
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I.—SOME RECENT INCIDENTS IN INTER¬ 
NATIONAL LAW. 

rNCIDENTS” bear the same relation to International 
Law that Judicial decisions do to Civil or Municipal 
Law. They are the groundwork on which most of the 
principles and rules regulating the relations between 
States, have been and are still being built up. Occasionally 
such rules are enunciated in a shape which possesses to a 
great extent the clearness and formality of direct legisla- 
tion, as in the case of Treaties, Decrees, Statut^, and 
Declarations like that of Paris in 1856 ; but even these 
are generally the outcome of some specific events which 
have complicated the harmonious relations existing between 
nations. 

The History of the last few years has been remarkably 
prolific in “ Incidents of this kind, several of which are of 
very considerable importance to those interested in the 
study^f International Law. America, as usual, has con¬ 
tributed a large proportion of them, but there are many 
others of great interest which have arisen in connection 
with fther States. 

The more prominent cases include the^ North American 
Fisheries Dispute; the French Reprijals against China 
and Blockade of Formosa in 1884; the Blockade of Greece 
in 1886; and the Sackville Incident, which* has recently 
created so much s^sation. In addition to these are 
various minor questions which have arisen as to the acqui¬ 
sition of new Territory, the position of de facto Governments, 

S 
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the privileges attaching to Ambassadors, and other matters 
of a similar nature. *' 

• fc * 

It would be impossible in the present Paper to treSt all of 
these as exhaustively as their importance would merit, but 
a careful examination of at least some of them will be both 
practicable and useful. The Canadian Fisheries question 
is, undoubtedly, the most important of the points just 
enumerated, but it has been so recently and fully dealt with 
in this Rem^ew* as to render any further discussion, for the 
present„a work of Supererogation. 

In considering the other points it would be futile to aim at 
following any particular order, chronological or otherwise. 
It would, perhaps, therefore be advisable to deal first of all 
with those which require the most careful and detailed 
treatment, namely, the Sackville Incident and the question 
of Pacific Blockade, and then proceed to the consideration 
of<the remainder. 

I. The summary dismissal by the U.S. Government of 
L6rd Sackville, the British Minister at Washington, is 
still fresh in the minds of all. The public interest evoked. 
by the proceeding has not even yet worn off, and as a most 
important principle of International Law is ii\yolved, it will ‘ 
be well worth while to examine the subject at some 
length. ' c 


There is confessedly, however, some reason for dotting, 
in limine^ whether the incident is really, a fit subject for 


legaTdiscussion, on the ground that from first to last it 


was nothing more than a phase of the Presidential Elation. 
P'rom this point of view, there certainly is a shade of 
absurdity envelopm^ it, almost sufficient to banish any idea 
of serious criticism. 


That this View accurately reflects the motives which 


prompted President Cleveland to ta^e the step he did, 


* Law Magazint and Review, No. CCLXVIIl, for May, i8S8. Art.: The, 
British North American Fisheries. By Alex. Rohertson, M.A. 
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there can be .no doubt in the minds of impartial obsei-vers. 
Much has been said both in jest and in earnest as to the 
methods adopted by the rival political parties in the United 
States in their struggle for place and power, and although 
such criticism‘may sometimes verge on burlesque, the fact 
remains that, on such occasions, courtesy and good sense 
are too often subordinated to the exigencies of party strife. 
Even so unbiassed an authority as Professor Bryce, in 
his recent exhaustive work on America,* cannot help com¬ 
menting upon this national failing in most deprecatoi*y 
terms. Take, for instance, this one passage, amongst many 
others, in the chapter on Issues in Presidential Elections :— 
“ The excitement in one of these contests runs so high 
that the canons of decorum which American custom at 
other times observes are cast; aside. The air is thick with 
charges, defences and recriminations, till the voter knows 
not what to believe.”t 

So in the present* case the Election fervour was at its 
highest pitch. The Democratic wire-pullers had, for some 
time past, been assuring the President that Lord Sack- 
ville’s letter had already caused! a marked defection of 
voters,—especially those of Irish origin, to the other side, 
and were urging jipon him the necessity of some “ heroic 
treatment” of the incident. The recent course, of the 
Electiqpf campaign had justified apprehensions of the 
discredit and defeat of the Adminstration. The President, 
therefore, gladly seized the opportunity afforded by the 
British- Minister’s indiscretion to use the latter as a 
trump card in his contest for the Presidential Chair. 
No one was better aware than he of the value of such a 

• The American Commonwealth. By James Bryce, I^C.L. London, 
1888. 

t Op, cit., Vol, II., p. 589.' • 

t Mr. Phelps practically acknowledged State Paper, C. 5,616, p. 7: 

“Further Correspondence.^ 
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card. Nothing could arouse the indignant enthusiasm of 
the average American citizen so much as a spirited rebuff 
administered to the representative of a foreign government, 
who had dared to attempt to influence what Mr. Bryce 
calls “the Working of the Machine.** The rebuke was, 
indeed, brusque in its severity, but the history of political 
campaigning in the United States is replete with still 
more extravagant illustrations of the maxim that “ 3 l \\ is 
fair in War.’* 

It would be an* injustice, and perhaps an insult to Mr. 
Cleveland, to suggest that at any other time, and under less 
agitating circumstances, he would have acted as strongly 
as he did, even admitting, for purposes of argument, that 
Lord Sackville was technically at fault. Incidents of this 
kind, however, form precedents for the future, and it 
would therefore be well to consider here the nature of the 
oflencg, and the legitimacy of the punishment accorded. 
Election manoeuvres may not themselves fall within the 
scope of a Paper such as this, but when they cause the 
agents who use them to so far “ forget the canons of 
decorum ’’ as to violate well recognised principles of 
International Law, they amply merit discussion. It is, 
therefore, this question whether the present case did, 
in fact, constitute such a violation, which concerns uc. 

The position of Diplomatic representatives ati.foreign 
Courts has always been of an extremely delicate nature. 
It is girt about with forms and ceremonies, and protected 
by innumerable privileges. The idea of the sanctity of 
such persons arose, in the first place, from their being 
regarded as direct ^mouthpieces of their own Sovereign, and 
as bearing about with them many of the semi-sacred 
attributes cRaracteristic of the Royalty whose servants 
they were. The legal fiction of Exterritoriality, more¬ 
over, although of comparatively modern growth, added 
force to this idea. 
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The rules governing the Jus Legationis are, of course, not 
more clearly formulated than most other rules acted upon 
by nations in their dealings with each other, but all writers 
and authorities, from Grotius downwards, are in more or 
less harmony as to what right a State has to dismiss sum¬ 
marily a Public Minister accredited to it. The consensus 
of opinion restricts such a right to cases where offences 
have been committed by Public Ministers affecting the 
existence or safety of the State, or when their continued 
stay in the country might in any way seriously endanger 
the State. In very extreme cases, of which hap^ly there 
are but few recorded instances,* some writers think that 
the imperilled Government might even be justified in seizing 
the Minister’s person and papers. 

In all less urgent cases, however, the established usage 
of nations has always been t(f address a note to the Govern¬ 
ment of the offender, intimating that the continued presence 
of the latter in his official capacity would be unacc^table, 
and requesting that he may be recalled. 

The more familiar instances of expulsion or demand 
for recall are cited in most of the text books, and 
.need not be recapitulated here at any length. In 
nearly every* recorded case of summary expulsion, the 
offence complained of amounted to actual conspiracy 
against the Sovereign or the English Government.' There 
are th^ two cases of the Bishop of Ross and De Mendoza 
in Elizabeth’s reign ; one under the Protectorate, and the 
flagrant instance in the time of George I., in which 
Gyllenborg, the Spanish Ambassador, was the offender. 
The arbitrary action taken against Sir Henry Bulwer, the 
British Minister to Spain, in 1848, wfes the most recent 
instance, and here, too, the reason assigned,for the expul¬ 
sion was alleged assistance rendered by the British 
Representative to insurgents against the Government to 
which he was accredited. 
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In America, at the end of the last century, Genet, the 
French Minister, was proved to have been guilty of 
very reprehensible conduct towards the Government: of the 
United States, yet Washington did not venture to expel 
him, but merely requested his recall. 

There are several other instances in the earlier years of 
the present century of demand by the United States for 
the recall of ambassadors to which it will be necessary to 
refer later on. It may be well to state here that, down' to 
the time of the Sackville incident, there have been few or 
no recosded instances of summary expulsion of a foreign 
Minister by the American Government, although in many 
of the authenticated cases of demand for recall, the offence 
complained of was of a far more flagrant nature than in 
the case of Lord Sackville. 

No stronger impeachment of President Cleveland’s action 
could b^ given than that afforded by.the voluminous 
collection of American precedents and opinions compiled 
by Dr. Wharton in his recently-published Digest 
International Law* to which it will be convenient to refer 
in the course of the present Paper as to a source of 
acknowledged authority. It may further be mentioned 
here that the circumstances attending the^ dismissal of 
Lord Sackville are fully disclosed in the®correspondence 
’ between the two Governments, and between Lord Sackville 
and Lord Salisbury, published in the form of two\''arlia-' 
mentary papers.t 

Whether the acts of Lord Sackville^were' really 
capable of the unfavourable interpretation imputed to 
them, or afforded in any way sufficient ground for the 
step taken by Pfesident Cleveland isT fairly arguable, 
and the question will - be dealt with shortly; but the 

* A Digest of the Internaticnal Law of the United States, By Francis 
Wharton, LL.D. Washington. ‘D.C. 1886. 

t C. 5,558 (x888); and C. 5,616 (1889). 
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remarkable point in the whole affair lies in the fact that 
before the end of the third day after the demand for recall 
had^st been made, the Government of the United States 
had peremptorily dismissed Lord Sackville, and returned 
him his passports. Whatever may be said on the main 
question, this step was, under the circumstances, eritirely 
indefensible. 

If the offence complained of was from the point of view 
of the American Government a good ground for such a 
dismissal, the latter was the only step necessary to be 
taken, and the demand for recall was superfluous. If, 
on the other hand, it was not sufficiently serious to 
necessitate such summary action, then, in pursuance of a 
long line of precedents, the demand for recall should have 
been accompanied, or at least followed, by the delivery of 
full particulars of the alleged misconduct, and reasonable 
time should have been allowed for complete discussion of 
the matter. Dr. Wharton, in the first volume of his 
Digest * quotes an opinion of Mr. Buchanan, Secretary o^ 
State, in 1847, to the following effect:—“ While the right 
of a sovereign to require the recall of an offensive minister 
sent to him is generally recognized, a qualification is 
recognized m cases where the request is based on a 
charge of an t)ffense alleged to have been committed by 
such minister of which offense the Government com- 
missfoning him holds him to be innocent. In such case no 
recall based on this assumption of the offense will be 
granted.” , 

It might at least be expected that the American Govern¬ 
ment would accord reciprocity of treatment in the matters 
in question, yet in-the Sackville caSe not only did the 
dismissal follow so closely upon the demanc^for recall as to 
exclude any possibility of mature consideration of the 


* Vol. I. f. 610. 
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validity of the demand, but the complaining Government 
did not even supply the barest particulars of the alleged 
offence* before taking the extreme step which rendered^any 
recall unnecessary. Party exigencies, in short, overruled 
International Comity. On the 27th October the first 
intin^tibn of I-ord Sackville’s offence was made by Mr. 
Phelps to Lord Salisbury. The same evening Lord 
Sackville received from the Foreign Office a telegram 
requesting an explanation of his conduct. In this latter 
Lord Salisburj' said : To recall you on a formal request 
from the ^Government of the United States made under 
circumstances of considerable publicity was a course which 
implied the censure of two Governments : therefore, before 
acceding to any such request, Her Majesty’s Government 
were bound in justice to you, to satisfy themselves 
of the objectionable character ‘of the language you had 
uttyed.^f 

The British Minister telegraphed back on the following 
/lay, regretting the occurrence, and intimating that he had 
sent a full explanation by the preceding mail. 

On the 31st October, before any further proceedings 
could by any possibility have taken place, Lord Sackville 
was officially informed by Mr. Secretary Bayafd ** that the 
President, for causes good and sufficient, whieh were known 
to Lord Sackville and had been brought to the cognizance 
of Her Majesty’s Government, had become convincecJ^hat 
the official position which the latter then held in the United 
States was not compatible with the best interests, and was 
detrimental to the good relations between the two 
Governments, and >hat lie had therefore sent his Lordship 
hia passports.” 

c 

* All of these were not received by the British Government until 
December 4th; Cf. State Paper, C. 5,616: " Further Correspondence.’* 

t This and the extracts immediately following are quoted from the State 
Paper, C. 5,558, U.S. No. 3 (1888). •• 
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In view of this unvarnished statement of facts, it is 
somewhat amusing to read the words used by Mr. Secretary 
Bayard in an interview with a newspaper reporter on the 
31st October, in which he says : ** The President waited what 
he considered a sufficient length of time before he resolved 
on definite action, and finding that the British Gov^ment 
were apparently doing nothing in the matter, he decided, in 
view of the emergency, to do what has been done to-day.*’ 
^(Timesj 1st November, 1888.) 

This abrupt and unceremonious proceeding at once altered 
the complexion of affairs. Lord Salisbury had? of .course, 
no alternative but to accept the dismissal as a fait accompli, 
and* the subsequent correspondence was solely to elucidate 
the reasons for President Cleveland’s unexpected action. 

There is no ascertainable precedent for the latter, con¬ 
sidering all the circumstances. In every case in which a 
demand for reoall has been made, reasonable, and u^ally 
ample, time has been allowed for the delivery of fifll details 
and due deliberation by the offender’s Government. • 

In the case of Yrujo,* the Spanish Minister to the 
United States, who had made himself obnoxious to the 
Government of that country in 1804, negotiations went on 
for quite tfiree years from the time when the demand for 
recajl had first been made, until it was acceded to in 1807. 

This was perhaps an extreme instance, but Genet's case,t 
in tlfe time of Washington, exhibited the same feature in 
a lesser degree. 

In 1809,, again, Mr. Jackson, the British Minister at 
Washington, was accused by the American Government of 
long continued conduct of a most objectionable nature, yet 
no attempt was made to summarily (fismiss him, although 
he was not actually recalled till iSio.J: • In addition to 
these American cases many others might be cited, shewing 


* Whartori, Digtsi, I., p. 605. f Ihul., pp. 604-605. { Ibid., p. 606. 
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uniformity of practice on the part of the Governments of 
Great Britain and other European States. 

The extraordinary doctrine asserted by the American 
Government as a ground for not furnishing particulars and 
allowing time for consideration, that “ the acceptance or 
** retention of a minister was a question solely to be deter- 
“ mined either with or without the assignment of reasons by the 
“ Government to which he y/ 9 ,s accredited,” was entirely 
and justly repudiated by Her Majesty’s Government.* In 
his final communication orl the subject, Lord' Salisbury 
replied on general principles': “ Her Majesty’s Government 
are unable to assent to the view of international usage 
which you have expressed. It is of course open to any 
Government, on its own responsibility, suddenly to terminate 
its diplomatic relations with any other State, or with any 
particular minister of any other State. But it has no 
clainx to demand that the other State shAll make itself 
the instrument of that proceeding, or concur in it, unless 
that 'State is satisfied by reasons duly produced, of the 
justice of the grounds on which the demand is made.” 

The principle adopted by Lord Palmerston in the case of 
Sir Henry Bulwer in 1848- affords an exact^ authority for 
this view of the case.t 

The American contention was no doubt based on,the 
line of argument adopted by Mr. Fish, Secretary of State 
in 1871, in the case of the demand for thC recall of^r. 
Catacazy, the Russian Minister.| 

In this case almost identical principles were asserted, 
but were refused recognition by the Russian Government. 
Summary dismissal was threatened if the demand for recall 

C. 3,6x6, p. 7. ^r. Phelps to Lord Salisbury, and reply, State Paper, 

C. 5.616, p. 13. 

t See letter of Lord Palmerston to,Senor Isturiz, lath June, 1848, quoted in 
Lord Salisbury's letter,' Ibid,, p. 14. 

% ^Vbarton, Digat, I., p. 6ti. ** / 
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was not at once and unconditionally acceded to. It was, 
however, ultimately decided to tolerate the minister ” for a 
tim^, on the ground of the alleged impossibility of imme¬ 
diately,replacing him. This incident is quite unique, and 
introduced an altogether novel doctrine, and the fact that 
the Government to which the latter was submitted disputed 
its validity, renders the case of little or no value as a 
precedent. 

Considering, therefore, the action of President Cleveland 
from this point of view alone, it appears to have been 
utterly indefensible and inconsistent with -the recognised 
principles of International Law. 

It is necessary to consider, in the next place, the question 
whether the conduct of Lord Sackville was such as to 
warrant the summary rebuke administered. There is 
no need to enquire if “it was such as to justify the 
demand for recall, since the President altogether super¬ 
seded the latter by his subsequent action, and* rendered 
any response to it superfluous. Perhaps, technically 
speaking, a good case for such a demand might have been 
made out. 

Lord Sackville had clearly .been guilty of an indiscretion 
in his criticism of the Cleveland Administration, which 
would possiMy have sufficed to prevent his continuing to 
be regarded as t persona grata by the latter. The only 
qu^ion in point, however, is this:—Did the alleged offence 
justify the unceremonious dismissal of our Minister and 
the return pf his passports ? To this, a careful perusal of 
authorities, always bearing in mind the true facts of the 
present case, can only afford one ans^^er, and that in the 
negative. * 

What, then, was the e^^act nature of Lord Sackville’s 
alleged offence ? According to the published corres¬ 
pondence, it was twofold, althcfUgh, at first, Mr. Phelps was 
misunderstood by Lord Salisbury to limit it to a single 
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ground. It was alleged to consist,/fs%, of a letter com¬ 
menting on the policy of the Cleveland Administration with 
respect to the Fisheries Treaty; and, secondly, of certain 
statements in the same strain made by Lord Sackville in 
the course of subsequent newspaper interviews. 

The former was a reply to what purported to be a private 
and confidential letter from a ** Mr. C. F. Murchison,” re¬ 
siding at Los Angeles, in California, who stated that he was 
a naturalised American, but of British birth, and still 
** considering England his motherland,” and that he de¬ 
sired advice* as to how he should vote at the ensuing Pre¬ 
sidential Election. » 

The request ran as follows:—“As you are the fountain¬ 
head of knowledge on this question, and know whether 
Mr. Cleveland’s present policy is temporary only, and 
whether he will, as soon as he secures another term of four 
years (n the Presidency, suspend it for one of friendship and 
Free Trade, I apply to you privately and confidentially for 
infoniiation, which shall, in its tarn, be treated as secret 
and private.” 

Lord Sackville, who did not learn till too late that the 
communication was “fictitious, and concocted by a well- 
known firm in New York,” replied a few days later in a 
letter, of which the material part was as follows:—“ You 
are probably aware that any political party *hich openly 
favoured the Mother Country would, at the present mo¬ 
ment, lose popularity, and that the party in power is fully 
aware of the fact. That party is, I believe, stiU desirous 
of maintaining friendly relations with Great Britain. . . . 
It is, however, plaihly impossible, to predict the course 
which Mr. Cleveland rnay pursue in the matter.”* 

An extract from the New York Times in favour of the 
Government policy was also enclosed. 

* State Paper, C. 5,558. 
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The alleged statements made in the newspaper interviews 
are set forth in extracts from the New York Herald, New 
York Times, and New York Daily Tribune, enclosed in a com¬ 
munication from Mr. Phelps to Lord Salisbury on 
December 4th.* An exact appreciation of the nature of 
these is very important, as the United States Government 
avowedly relied upon them as the chief ground of offence ; 
and, in any case, there seems to be little doubt that the 
letter to Murchison could not in itself have been regarded 
as a serious offence of a public character, private com¬ 
munications made by an Ambassador in good faith have 
never before been made the subject of International com- 
plaints.t 

The newspaper extracts referred to certainly do not 
appear to contain what ^Ir. Phelps alleged to bet “ an im¬ 
putation of discreditable motives not only to the President, 
but to the Senate of the United States, distinctl|^ made by 
Lord Sackville.*' The offensiveness, if any, is cau^d 
largely by the extravagant form which they have assumed 
at the hands of the enterprising editors. As Lord Salisbury, 
however, ^ifterwards pointed out, their true purport was a 
fair mattes for examination and discussion, if any such dis¬ 
cussion had^been desired and allowed by the United States 
Gavernment. 

^harton, in his Digest, quotes several opinions and 

cases which bear more or less on this subject, in 

dealing generally with the validity of President Cleveland’s 

action. Mr. Forsyth, Secretary of State, said, in 1837 :— 

“ The publication by a foreign Minis|er, during his official 

term, of a document charging the United States with bad 

faith, wfll be ground to demand his recall.” § 

John Quincy Adams is reported to have said, “It is an 

impropriety for foreign ministers to publish criticisms on the 

* State Paper, C. 5,616. ^ 

t Ibid,, p. 14. Lord Salisbury to Mr. Phelps. 
t^fbid p. 6. § Wharton, I., p. 610. 
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Government to which they are accredited^”* and in 1795, 
apropos of the Genet incident, Mr. Randolph, the Secretary 
of State, in a letter to M. Fauchet, said “ It will ever be 
denied as a right of a foreign minister, that he should 
endeavor, by an address to the people, oral or written, to 
forestall a depending measure, or to defeat one which has 
been decided.”+ 

There might be some ground for doubt as to the appli¬ 
cability of these dicta to the present case, but the following 
opinion of I^r. Secretary Buchanan, in 184^, is very much 
in point:—“The plain duty,” he said, “of the diplomatic 
“ agents of the United States is scrupulously to abstain 
“ from interfering in the domestic politics of the countries 
“ where they reside. • This duty is specially incumbent on 
“ those who are accredited to Governments mutable in form, 
“ and in the persons by whom they are administered. By 
“ taking any open part in the domestic affairs of such a 
“ fprejlljn country, they must, sooner or later, render them- 
“ selves obnoxious.”! 

The Printed Personal Instructions issued to Diplomatic 
agents of the United States, in 1885, further - reiterate 
emphatically this opinion:—“ It is forbidden to. diplomatic 
“ agents abroad to participate in any manner in^he political 
“ concerns of the country of their residence,” and they Are 
especially enjoined to “ refrain from public expressiol^of 
“ opinions^upon local, political, or other questions arising 
“ within their jurisdiction.” 

These seem to be very reasonable statements of what is, 
after all, merely a truism. It is obviously inconsistent with 
the position of an Ambassador to do anything which may 
render his presence unacceptable to the State to which he 
is accredited. * He must, from the very nature of his office, 
be a persona grata at the foreign Court, and it is undoubtedly 

* Wharton, Digesit 1., p. 586 [citing vj. Q. Adams Mtmoirs^ 4io*] 

t Wharton, I>, p. 586. X Wharton, Digest, I., 6g8. 
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Open to the latter to request the recall of a Minister who 
ceases to possess this qualification^ and such action would 
* in fSLct be advisable for all parties.* 

All these authorities only prove that if the action of 
President Cleveland had merely consisted of a formal and 
dignified intimation to our Government that Lord Sackville 
had rendered his position untenable, on the above grounds, 
,and a request that a new Minister might be accredited in 
'his, place, no demurrer could have been raised on general 
principles. 

At the instigation, however, of Mr, Secretary Bayard 
or of some other person, an element of what a New 
York paper very aptly termed. bluster’* was imported 
into the incident, and the President was driven into an act 
which, at the very least, involved a want of courtesy almost 
unprecedented in Diplomatic annals, and which, it is sub¬ 
mitted, was indefensible, both morally and on gjouri^is of 
International Law. 

There are, indeed, several precedents in American Diplo¬ 
matic History itself, which bear out this conclusion. The 

• 

cases most nearly resembling the present are the two 
which aro^ in the first decade of this century, and which 
have been already referred to for other purposes. 

In the' earlier of these, the alleged offender was Yrujo, 
the^fipanish Minister at Washington.t He. was charged 
with having, in 1804, attempted to purchase the insertion 
in a Philadelphia newspaper of an article defending the 
existing policy of Spain, and criticising the attitude of the 
President and Administration. A no^e was sent to the 
Spanish Government requesting his recall, but the demand 
was not at first acceded to, and, as has been already men¬ 
tioned, the interchange of communications on the subject 
continued until his recall in ^807. Pending the negotia- 


* Wharton, Digest, I., p. 6gQ. 


t Wharton, Digut, I.. 605. 
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tions, he seems to have been guilty of exceedingly dis¬ 
courteous and even offensive conduct towards the Govern¬ 
ment and towards its members personally. * 

The other and later case,* that of Mr. Jackson, the British 
representative, occurred in 1809. A demand for his recall 
was made to the British Government in that year, the 
request being based on alleged offensive conduct, which 
rendered his continuance in his official position incom-* 
patible with the best interests of the two Governments con¬ 
cerned. The offence was stated to consist of charges of 
falsehood and duplicity against the Administration con¬ 
tained in a note which he had written to the Secretary of 
State. Although the position of affairs was so serious as to 
compel him to retire with his suite from Washington to 
New York, the negotiations were,'allowed to go on till the 
following year, when he was recalled by his Government, 
but with(»ut any mark of disfavour. 

In^this case, as well as in the former, complaints were made 
that, subsequent to the first demand for recall, the Minister 
had continued his obnoxious conduct, reference being made 
especially to comments upon the United States Government 
of a depreciatory nature made by him in “ proposing toasts 
at public dinners at Boston.’* 

In spite of the gravity of the circumstances attending 
both of these cases, it is to be observed that no exkeme 
measure was resorted to, as in the comparatively trivial case 
of Lord Sackville.t 


• Wharton, Digest^ L, 607. 

t [Since this article was ip type, we have seen an interesting Paper in the 
Forum (N.Y.), for January, i88g, by President James B. AngellfOn the Recall 
of Ministers, in whic 4 i it is argued that “ the exigency which made any action 
necessary was of an unprecedented nature, and called for speedy action, if any. 
Lord Salisbury seems to have failed«to appreciate that fact. The President 
was therefore compelled to take a decisive step promptly. The parallel between 
the action in Ais case and that in the case of Francis Jackson must strike 
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There is another very interesting incident referred to by 
Wharton, which is in some respects analogous to the one 
ifindef discussion.* It occurred in i8ii, when President 
Madison communicated to Congress an intercepted letter 
sent by Luis de Onis, the Spanish Minister, to the 
Captain-rGeneral of the Province of Caraccas, In it the 
writer passed very severe strictures on the policy of the 
existing Administration, but, unfortunately, neither from a 
reference to Wharton nor to the American State Papers 
does it appear whether the incident resulted in the recall or 
dismissal of the Minister, though it seems pro*l>abIe that 
neither event took place. 

A full consideration of the above facts tends thus to con¬ 
firm the conclusion previously submitted that the act of 
President Cleveland was a distinct infringement of the 
rules of International Law. 

The conduct of Lord Sackville was an undoubted ir?dis- 
cretion, and a breach of those necessary rules of etiquette 
which are morally binding on a Diplomatic agent. I'he 
offence complained of bears a strong analogy to the 
violation by a Peer of thjp Realm of our own Constitutional 
Rule which Restrains Peers from interfering in the election 
of members of the House of Commons. In neither case is 
thereiany legal obligation in the strict sense of the term, 
but tMere is nevertheless in each a moral which it 
would not be expedient or proper to transgresS 

Only one point remains to be noticed, and that is the 
course takeft by Her Majesty's Government in reply to the 
action of President. Many foolish^ suggestions were 

« 

the readers of this historical sketch.*’ 'We have read President Angell’s sketch 
with interest, but are not struck by the parallel. We agree rather with Mr* 
Parton, in the same number of the Forem, that a needless severity*' was 
exercised towards the British Minister,, for' an "amiable and harmless 
inadvertence."— Ed.} 

* Wharton, Digest^ I., p. 698, and 3 American State Papers (For. Rel.) 404. 
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mooted by irresponsible persons during the height of the 
excitement caused by the incident;—the suggestions offered 
ranging from retaliation, in the shape of the immediate 
expulsion of Mr, Phelps, to vague threats of a more bellicose 
nature. On the whole, our Foreign Office seems to have 
adopted the wisest course, and the one most in harmony 
wit^ precedents. . 

« To suspend Diplomatic relations altogether, as was done 
in the case of Sir Henry Bulwer in 1848, would have been a 
far too serious retort to an affront which, in some of its 
aspects, w^s almost farcical. The plan followed of leaving 
Lord Sackville’s place vacant for a time, and confiding the 
duties of the Mission to one of the junior members of the 
staff was by fat the more dignified. It was the course 
adopted by Lord Wellesley in 1810 in the Jackson case—the 
Ambassador*s place being temporarily taken by a Charge 
d*Affaire^s. In this latter case, moreover. Lord Wellesley 
emphasised the indignation felt by Her Majesty’s Govern- 
‘'rneht by stating to the ^President that Her Majesty has 
»not marked with any expression of displeasure the conduct 
of Mr. Jackson, whose integrity, zeal, and ability have long 

been distinguished in H.M. service, and who does not 

•» 

appear on the present occasion to have committed any 
intentional offence against the Governmenf of the Ignited 
States.”.* 

Lord Salmury, in the present case, expressed the views 
of the British Government in a still more dignified and 
equally emphatic manner. He said : “ It is sufficient under 
th^ circumstances to say that there was Dothij||jg in Lord 
Sackyille’s conduct ^to justify so striking a departure from 
the ^circumspect and deliberate procedure by which, in 
tfuph cases, it ft the usage of friendly States to mark their 
consideration for each other. I will abstain from comment 

upon the considerations, not of an international character,. 

«• 

* • Wharton, Dis^est, 1 ., 6oq. 
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to which you refer as having dictated the action of the 
President.”* 

Finally, a hope may be expressed that the incident may 
now be regarded as dosed, and that the harmony so long 
existing between the two countries will soon be completely 
restored. 

II. Within the last few years the discussion of the vexed 
question as to the legitimacy of a Blockade in tim^' &f 
PeacCf has been stimulated by at least two very note¬ 
worthy incidents, viz., the closing of the ports of Formosa 
by • the French in 1884, and the remarkable naval 
demonstration against Greece by the allied squadrons 
in 1886. 

The subject has been so variously treated, and so hotly 
discussed by different authorities and writers during this 
century, that it would perha'ps be merely adding fresh fuel to 
the fire to do more than state the bare facts in the present 
Paper. The very anomalous character, however, of the 
cases referred to, and the fact that the question has lately** 
been elaborately examined in all its aspects by tlie Institut 
de Droit International, affords sufficient ground for once 
more reviewing it in the light of the most recent 
criticism. 

Thq “ Pacifid Blockade,” in its modern shape at all 
events# is entirely a creation of this century, and was 
introduced as a mode of International coercfen in 1827, 
when the allied fleets of Great Britain, France and Russia 
blockaded the ports of Greece previous to the Battle of 
Navarino. 

• » 

Altogether, there have been about a’ cfozen instances of ‘ 

its employment in some form or other flown to the present- 
time, the best known being those which oacurred in the 
years 1827,1831,1833,1838,.1850,1862,1879,1884, and 1886. 

State Paperj C. 5,616. Marquis of Salistiury to Mr. I^helps, 24tb pec., x888. 

, g—2 
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From tile first, the innovating and anomalous Qharacter 
of the institution was recognised by everyone, even by the 
partieA themselves who utilised it. Writers have zflways 
found' a difficulty in assigning to it its proper place in the 
sphere of International Law. It is true that the principle 
of Blockade in time of war was. clearly established, and 
rules for its application had been repeatedly enunciated by 
various Powers and by Prize Courts during the great wars of 
both the last and the present century. The Declaration of 
Paris in 1856 finally established almost complete unanimity 
amongst civilised nations as to the essentials and effet^ts 

of such a Blockade. The new institution, however, was of 

» 

a totally different nature. . M. Guizot,* in 1841, said: 
** Nous nous sdmmes trouv6s la dans une situation tres 
difficile, nous faisions un blocus, ce qui n*est pas la guerre 

r 

complete, la guerre d6clar6e and Lord Palmerston, in 1846, 
stated t^e objection in even weightier terms with reference 
to the Blockade of La Plata by France and England, when 
Ibesaid:—“The real truth is, though we had better keep 
the fact to ourselves, that ithe French and English 

blockade has from first to last been illegal. 

blockade is a belligerent right, and unless, you are at 
war with a State, you have no right to prevent ships of 
other States from communication with the ports of that 
State.”t . • V 

The key to the whole question has always been the fact 
that a Blockade, in the ordinary sense of the term, neces¬ 
sarily affects neutrals in almost as detrimental a manner as 
it does the blockaded State. In time of war, it is true, 
neutrals submit to certain inconveniences (sometimes, as in 
the case of the droit d*angarie, of an extremely aggravating 

* Sp^fa of Feb. 8,1841, cited by Fauchille, Blocus MariHmt^ p. 48. Paris, 
188a. ( 

f Hansard, Par/. Dch.^ Vol. XLVI., p.g39, and see PhiUimore, Int, LaWy 
Vol. HI., p. 808. 
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charact^),in ordernot to embarrass the belligerents. These 
reasons,liowever, do not hold good in time of peace, when 
any attempt to exercise such belligerent rights would 
obviously create most serious difficulties, even if they did 
not afford a casus belli. 

It is thus obvious that in instituting a so-called Pacific 
Blockad| a State reaps all the advantages with respect to 
neutrals which a condition of belligerency would confer 
without being reciprocally fettered by any of the restrictions 
which openly proclaimed hostilities would impose. In the 
Formosan Blockade, for instance, the French shf|)s were at 
first in the habit of coaling at British ports in the East, but 
after notification by the British Government of its inten¬ 
tion to regard the state of affairs as one of war they 
were deprived of this Advantage, This difficulty has 
characterised all blockades’ of the kind in question, from 
1827 downwards, and was rendered very apparent in* the 
Formosan incident in 1884. 

The last mentioned case is peculiarly fraught \frith* 
interest. It is, perhaps, the most extreme example 
of the so-called Pacific Blockade on record. Desultory 
hostilities against China had been carried on by the 
French fleet during the whole of the summer of 1884, 
although no declaration of war or profession of actual 
bellig(»rency had beeif made by the French Government. 
It is' true that a Note in the shape of an ultimatum had 
been sent to the Tsung-li-yamen in July, demanding the 
withdrawal of the Imperial troops from Tonquin, and the 
payment of an indemnity for the damage inflicted on Flinch* 
interests by their recent action there, but this was asserted 
to be merely a formal statement of grieVances. On October 
2oth, Admiral Courbet, the commanding officer, proclaimed 
the blockade of all poits and roads of the island of 
Formosa, comprised between tfle south of Cape Nau Shan 
and the Bay of Soo-Au. 
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Our Government demurred to this step, in^the first 
place, on the ground that the Blockade was not Effective, 
as not being maintained by a sufficient force,—an objection 
amply borne out by the great length of the line of Blockade, 
and the comparative weakness of the French fleet. 

Consequent on the proclamation, a singular state of 
things ensued, highly detrimental to the interests of all 
^ parties, and more especially disastrous to British Com¬ 
merce, Foreign trade was exceedingly hampered, and, in 
fact, almost completely stopped within the prohibited area, 
while the regular Junk traffic continued to go on very much 
as usual. Such an anomalous state of things could not be 
tolerated without some protest; accordingly the British 
Government intimated to France that the " blockade 
must be taken by neutral Powers as a notification of a 
state of war.** The French Government continued, how- 
evdt, to regard their own action as being merely in the 
light of reprisals, although it was obvious that the British 
''protest was amply justified. Apart from the blockade 
itself, the naval proceedings .on the part of Admiral Courbet 
had long been of the most serious and belligerent character. 
Keelung had been bombarded and taken a few weeks 
previously, and the Jling^n forts had been attacked and 
dismantled. All these facts shew the extreme way in 
which the supposed principle of Pa^fic Blockade had been 
stained in order to bring the case in question within its 
scMe. The cessation of hostilities, shortly afterwards, 
obviated the necessity of any further protest? on the part 
of Feutral Powers, and the question of the legitimacy of 
.- the French claims from the point of view of International 
Law must be decided on the facts mentioned. 

i 

The Formosan incident, however, is singularly instructive, 
if compared and contrasted with the blockade of the 
Grecian ports two years‘later, when the institution was 
exhibited in a totally pew phase. The two cases are in fact 
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ufeefui examples of what may be termed, for want of better 
expressions, the two kinds of Pacific Blockade, (a) on 
ground of Reprisals, and (6) by way of Intervention. 

The events which gave rise to the Greek Blockade are well 
known. The agitation of 1885 for the fusion of Bulgaria 
and Eastern Roumelia into a Greater Bulgaria, was the real 
cause of the sanguinary Servo-Bulgarian war, and culmi¬ 
nated, early in 1886, in a general feeling, of dissatisfaction 
among the Principalities of the Balkan ■ Peninsula. The 
whole Eastern question seemed about to be re-opened in its 
acutest form, and all the minor States were mobiHsing then- 
forces with a view to sharing in the anticipated spoils. 
Things had reached such a pass in Greece, that frontier 
conflicts between the troops of that country and the Porte 
had actually taken place, and on January 7th, the Russian 
Government proposed to tHe Powers that Greece, Bulgaria 
and Servia should be at once called upon to disarm,#the 
Porte undertaking to demobilise her own forces imnfediately 
after such disarmament. • • 

This was effected by a Collective Note of the Powers, 
which was disregarded, and the British Government there¬ 
upon proposed a peremptory Note of the same nature, 
backed up by a demonstration of the allied squadrons off 
the piraeus. 'On the Greek Government neglecting to 
complf^ with the terips of this Note, or to give a satis¬ 
factory reply, orders were given to the commanders of the 
united squadrons, directing them ** to establish a blockade of 
“ the coasts of Greece against all ships under the Greek flag.” 
Notification of the blockade was made in the following 
terms :—“ The blockade will become effective from th^Jate 
“ of the present declaration, and will extend from Cape Malea 
“ to Cape Colonna,and from thence to the northern frontier 
of Greece, including the isle of Euboea, and will also coni- 
“ prise on the west coast the enti'ance to the Gulf of Corinth. 
'* Every ship under the Greel? flag which may attempt 
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< ( 

“to violate the blockade will render itself liable to be 
“ detained*' * 

The novel features of this Blockade are more (dearly 
displayed in the instructions, sent to the comt^iinding 
officers of the fleets. Our bwn Foreign Office wrote as 
follows:—“ Should any part of the cargo on board of such 
“ ship belong to any subject or citizen of any foreign power 
“other than Greece, and other than the powers above¬ 
-mentioned, and should the same have been shipped before 
“ Notification of Blockade, or after such notification, but 
“under ^charter made before the Notification, such ship or 
“ vessel shall not be detained.” 

The instructions given in view of the determination of the 

blockade'are particularly worthy of remark :—“ Whenever 

“ the blockade is raised you will receive instructions to 

“release the vessels which you have detained. 

“ Her Ms^esty*s Government do not admit any liability 

“ whatever to compensation to the owners of such vessels 

OD the ground of damage suffered during such detention.” 

The unique nature of these proceedings, as compared 

• 

vi\l\v a\\ ptevVons cases on record, and particularly with the 
Formosa case, is obvious horn a perusal of these instruc¬ 
tions. The chief points observable are :—(i) ’ The preser¬ 
vation of Neutrals, or third parties, from suffering any 
prejudice by reason of the Blockade; and (2) Tjje fact 
that the punishment for attempted violation by the Greek 
ships consisted merely in their “ detention ” during the con¬ 
tinuance of the blockade. < 

There is no precedent for the course adopted, unless we 
regard as such th& naval demonstration by the allied fleets 
before Dulcigno in i88o; which, bad it proved ineffectual, 
would, undoubtedly, have been followed, as threatened, by 

r 

1 ^ 

* Eyr correspondence, &c., on t^e Greek Blockade, see State Papers for 
18861 No 6.4,731, 4,73a, and 4,765,4,766* 
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a blockade of that port similar in many respects to the one 
in question. 

The fact is that if the Formosan blockade was a violent 
straining: of the alleged principles of Pacific Blockade, the 
Greek operations did not constitute a pacific blockade at all 
in the existing sense of the term; although- it was 
specifically alluded to in Parliament by Mr. Bryce,, the 
then Under Secretary for Foreign Affairs, ‘as a Pacific 
Blockade, it was* at most, only a partial one. At the same 
time, for the ends which the Great Powers had in^view, it 
was perfecly effectual, * 

In the year 1886 the Institute of International Law, at the 
session held at Heidelberg, discussed the doctrine of Pacific 
Blockade in all its bearings, and more especially in view 
of the two recent instances which have been cited.* The 
question had previously (in 1875) been before the Institute, 
which had tlien decided, by a majority of its members^ that 
the institution was not a legitimate form of constraint 
according to the rulqs of International Law. • •» 

On the more recent occasion, M. PereJs, an eminent 
member of the Society, advanced for the acceptance of the 
Institute certain clearly formulated propositions, asserting 
the legitimacy of Blockade in time of peace, even as against 
neqfrals, bul deprecating the confiscation of vessels 
attempting a violation and upholding the “detention” 
system, which had been in operation in the Greek case. * 
It seems pfobable that M. Perels availed himself of the 
opportunity of generalising from the last-mentioned pre¬ 
cedent, in order to meet the objection raised by Mr. 
Westlake and otliers ih the discussion *of 1875, that there 
could be no legal confiscation of ves^ls in time of Peace, 
as no competent Prize Court could sit •except in time 
of War. 

« 

4 

* 'AnnHaire de I*tnstitvt de Droit International, pp* 275— 301- Bruxelles. 
188S. * 
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Both M. Perels, and Professor Geffcken, who was his 
3hief opponent, handled the subject in a very ethical way, 
relying rather on moral principles and the opinions ofcthe 
more philosophical class of writers, than on any deductions 
from actual cases on record. * As the instances of so>called 
Pacific Blockade are not very numerous, it is not difficult 
to examine each in some detail in order to discover their 
true nature. If this be done, it is submitted by the present 
writer that the following underlying principles come to 
light :—Firstly : in every recorded case the blockaded State 
has been overwhelmingly more powerful than the State 
whose ports are blockaded, so superior in strength, in fact, 
that the proceedings were really nothing more than an 
armed coercion of a feeble State into some course demanded 
by a strong one. Such a situation has all the effect which 
a war definitely declared would hkve (open war in fact not 
bein^necessary owing to the great disparity of resources), 
without any of the responsibility or gravity implied by the 
Isrttei-. The suffering party has always been either a minor 
European State, such as Greece in 1827 and 1886, or a 
comparatively insignificant State like the South American 
Republic. Very often'the blockade has been made under 
the supervision of all the Great Powers in accordance with 
the Concert of Europe, or by two or more European powers 
in the exercise of that controlling supervision which* they 
always affect in dealing with non-Caucasian races. 

Secondly: As has been previously noted, the object has 
always been either (a.) to obtain satisfaction by means falling 
short of war for some damage caused by the other State, 
or (6.) to influence the conduct of such other State by the 
process* which has always existed, though nev^.theoretically 
justifiedi of dir«^ intervention in ita'aflaif»s 

The'hfi^ exaihplea of the foezhat oi>.s&ta)re the blockade 
of Ripiv^a&eiro in 1862 by Great ^nta^J, and the Formosan 
which the Frenbh Government openly avpwed 
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that the reason for its institution was ** I'^tat de repr6sailles 
existant entre la France et la Chine.” The latter class is 
most aptly exemplified in the blockades of Greece in 1827 
and 1886 already referred to on more than one occasion. 

With regard to the first class, since reprisals are legitimate, 
a Blockade of a port by way of reprisals would be valid; 
but, as Professor Geffcken justly'argued, it should in such 
a case not exceed the scope of an ordinary act of reprisals, 
7.^., it should not interfere with third parties in any way. 
This is undoubtedly the strongest argument against the 
old kind of Pacific Blockade ; but as nearly ali European 
nations have, at some time or other, either instituted 
blockades affecting neutrals, or acquiesced in them in the 
capacity of neutrals, it is questionable whether any one of 
them could at the present time consistently demur to a 
proceeding of the kind in question. 

The Greek Blockade in 1886, however, in which ntearly 

o 

all the Great Powers joined, might perhaps be taken to 
represent a tacit rejection of the old kind of Pdcific 
Blockade, and the recognition of the doctrine that neutrals 
should not be affected by it. 

In the ^second class of cases where the underlying 
principle is that of Intervention, it is obvious that the 
disparity of 'strength previously referred to, must exist 
in order to render the step effectual. Although Inter¬ 
vention is primd facte indefensible, yet if, as a famous 
International Jurist once said, its essence is illegality, 
and its jusiification is its success,*^* there can be no doubt 
that all the instances of this xlass were justifiable, if they 
were not legal. 

Professor Geffcken, in the course of his argument before 
the Institute, disputed the validity* of the^reek Blockade 
of 1886, on the ground that if it had been sought to be 
imposed on the ports of a iriore powerful State, it would 

* Litters of Histwieus. Lpnd. 1863. p. 41. 
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infallibly .have been regarded by the latter as a casw 
belli. This argument, however, would apply to all cases 
of Pacific Blockades, whether by way of reprisals or 
Intervention. 

It is the very certainty of success which allows a State 
to resort to means of ,redress short of war in place of open 
belligerency. 

On the whoM, it seems probable that in future the prece¬ 
dent of 1886 is more likely to be followed than the earlier 
cases. The method then adopted would ,be quite as 
effectual, ahd ffee from the difficulties, and even dangers, 
to which the old method gave rise in respect of neutrals or 
quasi-neutrals. 

Whether the rule of merely V detaining ships which 
attempt to break sjich a Blockade would be adhered to in 
cases where the latter is by way oy reprisals, seems doubtful; 
but there is no reason for not conforming to it in all other 
cases. 

‘ The Institute of International Law, in its final declaration 
on the subject, was altogether in favour of the more lenient 
view, and it may be useful to quote the propositions 
carried at the Heidelberg meeting as indications of 
modern Juridical opinion. 

They were as follows* :— 

** L’6tabli9sement d’un blocus en 'dehors de T^tat de 
guerre ne doit 6tre consid£r6 c'omine permis par le droit 
des gens que sous les conditions suivantes: 

** I. Les navires de pavilion stranger peuvent entrer 
librement malgr6 le blocus. » 

“3. Le blocus *pacifique doit -^tre dficlarfe et notifi€ 
officiellement et maihtenu par une force suffisante. 

3. I^navhes de la puissance bloqu^e qui ne respectent 
pas un parell blocus peuvent Stre s6questr6s. Le blocus 

t 

♦ 

^ Annware 4 $ IHnttitut de droit International, 1888, p. 30Xr 
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ayatit cess6, ils doivenl.^tre restitu 65 avec leurs cargaisons 
d leur propri€taires» mais sans d^dommagement d aucun 
titre?*^ 

In concluding this part of the subject it might be well 
just to mention the recently declared anti-slavery blockade 
by the British ^.nd German squadrons on the East coast of 
Africa. This can hardly.be regarded as falling witliin the 
^scope of either Blockade proper or Pacific Blockade. 
Zanzibar, the State chiefly affected^ is acting in perfect 
harmony with( the blockading Powers. The despatch from 
the^Foreign Office of the ist November last intimated to the 
Sultan of Zanzibarthat the Blockade was to be established, 
“ in conjunction with His Highness, over his continental 
“ dominions, in order to cut off the importation of munitions 
“ of war to his insurgent subjects, and to put a stop to the 
“ exportation of slaves.” 

It is, in fact, nothing but an unusually vigprouS co¬ 
operation on the part of European Powers to put down 
the Slave trade, and as such possesses a significance purely 
historical and moral. 

III. Having now discussed the two chief points of conten¬ 
tion which Ijave arisen in the last few years, it will be necessary 
to glance much more briefly at several other cases of less 
magnitude but equal interest. The first that may be 
mentfoned is that of the Filibustering expedition to 
Venezuela, which came before the Divisional Court of the 
Queen’s Bench Division in March, 1887, sub nomine Reg. v. 
Sandoval,^ ■ It affords a capital illustration of the stringent 
operatioipof the Foreign Enlistment Act, 1870., That 
Statute, which was passed during the excitement caused by 
the Alabaiha claims, when our relations with the United 
States were exceeding^ strained, undoubtedly introduced 
innovations into the existing Laws of Neutrality harsher and 
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more far-reaching than, at the present day, in the calmer light 
of reason, appear to have been either necessary or expedient. 
It imposes upon British subjects, in favour of foreign 
belligerents, a heavier liability than either general principles 
of International Law require or foreign States reciprocally 
impose on their own citizens. 

Since the Act does, in fact, exist, however, the decision 
of the Court in*the present case seems to have been a per¬ 
fectly reasonable application of it. The facts are probably 
still fresh in the mind of the legal reader, the fxoint at issue 
being this .'—Whether. Colonel Sandoval, a foreigner tem¬ 
porarily resident in England, had been guilty of a violation 
of Sec. II of the Act, in shipping arms and ammunition, 
purchased in England, to Antwerp, and there transferring 
them, and embarking himself on board a ship, the Jtistitia, 
which was afterwards handed over to certain Venezuelan 
insuil^ents, and utilised for aggressive purposes against the 
Venezuelan Government. 

"‘Sif William Call, the original owner of the Jiistitia, and 

one Baird, were also indicted with Colonel Sandoval, in the 

Queen’s Bench Division,- under a writ of certiorari^ for the 

acts complained of. The jury disagreed as to the former, 

• 

and the Crown withdrew the charge against Baird, but 
Sandoval was convicted. The Divisional CouH was jnqved 
for a new trial, and decided without any hesitation that the 
defendant had been rightly convicted of “ within Her 
Majesty’s dominions, and without the licence of Her 
Majesty .... preparing and fitting out a navalor military 
expedition to proceed against the dominions of ^ friendly 
State” (Sec. ii). 

The Court thought “ there was abundant evidence of a 
preparation and^tting out ” by the defendant in his having 
bought the guns and ammunition which were eventually 
used on board, the inala fides being very apparent throughout 
the whole transaction. ^ 
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It is noteworthy that the count against the defendants 
under Sec. 8 was abandoned at an early stage of the pro¬ 
ceedings, and it might reasonably be questioned whether 
that Section would ever cover cases of this kind, where 
there is no such recognised state of belligerency as to admit 
of the application of the words in the Act, “ In the military 
or naval service of any foreign State at w<flrwith any friendly 
State.” 

This decision forms a fitting corollary to those in the 
cases of The Qauntlet * and The Internationalff which arosf 
during the Franco-Prussian war. A consideralion of the 
facts suggests at once the alarming extent to which the 
Act of 1870 might be strained, so as to render penal, acts 
really innocent in themselves. The three ex-post facto rules 
on which the Alabama Commissioners affected to base their 
decision, and which were* afterwards adopted for future 
application in the Treaty of Washington, were sufficiently 
onerous to British interests; but even these woufd not be 
so oppressive in their effects as a strict construction of^th^ 
Foreign Enlistment Act. 

It is, indeed, difficult to conjecture what are the precise 
limits of possible liability under the Act. The terms 
employed are in many cases as incapable of definition as 
the due diligence ” which renders the “ Alabama ” rules 
so inoomprehensible and unsafe. 

A person may incur the penalties imposed by supplying 
materials or building ships, not only if he believes and 
knows thatkthey will be used against a friendly State, but 
if he has^ some reasonable cause to believe "that they 
will be so used on sOme contingency unrestricted in 
'remoteness, and unlimited in point dt time, at least as far 
as the express terms of^ the Act are concerned. It would 
require a somewhat delicate power of discrimination to 


• L.R. 4 P.C. 1S4. 


t L.R. 3 A.& E. 321. 
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, I 

4 

decide which is the more to be condemned, the panic-born 
policy which introduced the novel principles of the Act, or 
the ambiguous draftsmanship which formulated its tetms. 

IV. Two inieresting cases, both, curiously enbugh, 
relating to Venezuela, were^ decided upon the same day, 
in February, 1888. One raised an important question as to 
the exemption of Diplomatic personages from legal pro¬ 
ceedings, and' the other as to the position of de facto 
iOvernments. In the former, the action, was that of 
New Chili Gold Mining Co. v. Blanco and another 
(4 Times t,aw Reports, p. 346), for ^^280,000 damages, for 
alleged slander of the Company’s title to a certain con¬ 
cession to the Company, and conspiracy, alleged to have 
been entered into in this country, to dispose of the con¬ 
cession to other parties in fraud of the plaintiff Company’s 
rights. 

Chie of the defendants, General Blanco, was a former 
President of the State of Venezuela, and at the time of 
these proceedings represented .that country as Plenipo¬ 
tentiary to France, and was in that capacity resident in Paris. 

Upon an |Lffidavit setting forth the facts, an order had 
been made by a Judge in our own country to allow process 
to issue against him out of the jurisdiction, and he had 
actually been ^rved with a writ of action in Paris. The 
present application was to have the latter set aside vii the 
ground that at the time of seh^ice General Blanco was an 
accredited and received Diplomatic representative at the 
French capital. * 

It is obvious that had he been a Plenipotentiary to our 
own imst*^ of ^9 ^ foreign Government, the writ could not, 
consistently With the well-established principle of Inter-’ 
national Law,■have been served upon him. This was the 
object of express decision by Lord Campbell in the 
case of The Magdalena Steam Navigation Co. v. Martin 
(2 £. and E., 94), and is generally recognised as the rule 
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(apart from special circumstances which need not be dis¬ 
cussed here) adopted by the Courts of all civilised nations. 
The drigidal ground was long ago stated'by Grotius to be 
that no cpercive proceedings should be aRowed to embarrass 
a foreign minister —omnis coactio abesse a legato debet.** * 
The point in the present case was, unfortunately, not 
expressly decided, except in so far as it influenced the 
Judges in exercising the discretion conferred upon them 
by Ord. XL, R.S.C. The Court gave judgmeflt in favo^ 
of the defendant on another ground, ue., that the circum¬ 
stances wpre not of such a kind ^ to bring the case within 
the scope of Rule i of the Orderf so as to allow of service 
out of the jurisdiction. The two Judges, in the course of 
their decisions, delivered more or less conflicting obiter dicta 
upon the International point. 

Huddleston, B., considered “ that the privilege of Ambas¬ 
sadors ought not to be extended beyond Ambassadoj^s in*our 
own country; ** while Manisty, J., thought that the principle 
expressed by Lord Campbell that “ an ambassador m*us{ 
“ be left at liberty to devote himself body and soul to the 
“ business of his office “+ would be “ violated by compelling 
“ a foreign ajnbassador to a foreign country to appear and 
“ defend himself in our Courts.** 

A Eery delicate question is thus left in statu quo; and it 
does n.8t seem very probable that it will soon arise again, 
since it is one practically confined to. the Courts 6f a State 
like our own, which allows in certain cases to issue 
out of the jtfHsdiction. , : ^ 

Reasoning Irom a historical point of view and on general 
principles, ‘it migh^be submitted with some degree of 
confidence, that: ffc^^opiiSipn of Mr. Justice Manisty was 
the more dbttfect One.- ^There seems to be^o reason for 

* Dg ywrtf BtlH ei Pttcii, lib. ii., c. i8» s. 9. [Whewelrs Ed., Vol. II.. 
pp. 2i6-r7 '.—Ed.] , 

t A E., at p. III. 

10 
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^ case in.,qu?sti6». frQni(;i.faat 


‘‘’^"‘^'■'^Jlf.Wnticah,, -'Tfee uj^|% 

to which he is ,aoct^ir^;,TOfe^ip, to 
t^ 15^4:^:^^!;^ The rule ^.b^Ivyig/Whlfc^^syore;^ 
liai^ity to Jh4ih^l process is ba^d as much on ^^pediehcy 
^‘ oo inere^O the alphorismof GroiiaSj».quot^ 

above,to: have beenj;esigiied with the v^de^ possible 
applicatioh.' , 

In apy P^i it is prolShle v^at as long as the service 
of >yrits/<^^ jOf the Jurisdiction continues to depend 
ultimat^sjc^' the discretion of the Jodge,' ve^ cogent 
reasosti^^lii^ld have to be shewn before stich s^ice Would 

' • *.• s'*' 1 ••' ■■■■•■<. 

be |^we^^:bh > foreign Ambassador residing in a foreign 

ti^peruv. Dre^ftis, Brothers &Co.t 4 Times Law 
decided in February, t888, raised what the 
[Vj^ a: question of Inteniational taw of. 
-||^j^ce, whether or not the pit4»ns of a 
safely have commercial de^ings with a 
^^erninent which for international and 
has! been recog^s^^^ by such a State 
j&fe if n0t *rjm^ 

ttion:was.|^ df det£^s bj^^^^m^kable 

stud^i^^ ofl^i^atipnal 
coh^plex ,1^ here 

ifll the’ni^teri^ifehttjj^ 

’ '- .^'-f'.-', •-•'yf' \\ • I. ‘ •■•• .■'sB' 

w^e; 

.i'hnsinefe- at 

d;Tor^ some cph8|ii^i|^^^^j^l^-had 
; vast oonpnerciai trah^^i^ '^'^^l^^v.the 
tidl/^ment bf ^ufop the puVchase of guino^ 
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es^i^red into; a contract tatter 

its R^ublicto 
‘ ;i^o tniiiidS of 


:jC>. at a JSxed; ptice, 





. *. . »* il-V 


(conditions exp^essM^wi^rtnj^oran 


these conditidnsti^^^^pfd]^^^^ 
ttacl5n^w4?t5d ths^ all the difTerencea t^v^^V t^^^^^ 
sent cbhMfct may give rise, shsdl bS: 

** tribunes 6f the Republic of Peru/’ ^aE;d'; .t^."Cbni|>a^ 
covenanted specifically to^eabmit thems^ve^ to the l^iiSbn 
of’8n.c^jtribi^als. /': ’.‘T - ;.- 

In. 1878 some differences ^ros as to the amount ;^en 
actually due bn the contract, the Company Gtaiiningi against 
the Goveriixnent a sum equivalent to j^4,dbb^6p6, English 
moneys white the Government contendedbn thel^b^liahd 

‘ V “ * ' « '^ • ‘i* '1* ' *i 

that the ai^cpunts shewed a balance, in ^the1^^;j^yonr of 
nearly ^too>boo. ' . ^ ^ 


,''^- 


Just about this time war broke out betv«^e^|DhW and 
Peru, and in December, 1879, Sr. Nicol^;|KTFieraila^ 
becai^e pictator of the latter country^ 


existing Republican Gov,ernment being o^rihxi^^^:IaiE88o 
Sr. Pierola wkift recognised by this coun^^Cj^ S^pce 
and other European States’as theshpr^bV . 

Negotiations .were renewed between tftdjj! 

■Jwas 


theTnew .povernmept, liid in l8^ k. j 
entered 'intbj by vvhich .the previous j^g 
celled. ^3 of &e^S»pier was/vh^ 

reit^ra^^'iuid'it sethbk 'ti^t 



^^.^drthally 


mcd'iiy,ihe TnlWaii bix 




wereio 
#ionit&^ 

r^quies- 

'for fhat;;'-:i^‘ai^^^ip^b^'.ihe 

procediKags invVontSs^fious 
; ahrd^tdd.^—^thus ^practically cO^sfi- 
in his capacity of ' Dictator, sole arbiter 

xo —2 
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• ’ , , ■' 

as the Comply and the Government. Anting 

nn<^ tlhie‘ exccp|ipnal powers 'with which.vjie" Was 
thtis ^y^stedf>heCpVoceeded to is^e ^veh the 

inj^t^ subject to the Trihhnait of 

Linia ^t|ih^^^^ part of the^hahelad^lrans- 

aqtion., . The; latter ultimately prepared at ‘siatehieht of 
account, showing.^.balance duetto the company of 6vbr two 
and a qii^ter millions. This was subsequently increased} 
by /qrthcr awards, and the bills-of lading of eleven cargoes 
of guano wgre handed over to the Company in part liquida¬ 
tion of the debt. In NoiMmber, i88i, Sr, Pierola resigned, 
and was succeded in the Dictatorship by Sr, Iglesias, who 
remained in power till December, 1885. 

In 1886 thjfe Republican form of government was restored, 
and tjhe Cppgress thereupon passed an Act annulling all the 
intej^al acts of Sr. Pierola. The action was brought by 
the new Administration, on the strength of the claim by the 
S'previpuir R^ublican Government of a balance in. their 
favours ag^i^t the Company to restrain Messrs.Dreyfus from 
dealing fhe eleven cargoes of guano referred to. The 
present Interlocutory application was for the ps^ment out 
of Court;;;of,a sun? of money equivalent to the amount 
claimed^:y^r.. Justic Kay, in deciding this latter application, 
practicaS^^ve . judgment on the main question. He said, 
“If thisfw^ipvfhe tria^ I should decide against plaintiffs 
wi^put t|f«:^|i[hjfe8t hesiU^^ , . . The pl^tiffV’cpunsel 
hayp^T^^i^i^je. to^itCj^w can I find, ahy authority 
; contention/'' 

Jiavp^ perfectiy inacc^^nce with 

Internatfehal^^SiW. He 
a j ' cAses*' ,'that ther^o*-^^^^-''”--^ “ 


A Spyeirhment : 


Well- 
ousted 


... . ' 

* ¥bo cwss yJtte ^ ,|te learii«ai Judge iritlode^ 

Staifiy. tyhiMu, 2 H. & M. $59 States v. Gy ; 

Othtvnir, 3 WheatoA (Am.) Rep, 324, and r/wi»e/itffl»,3 
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and temporarily superseded by another Govej|pinent or 
Spverejirii.^ower, and the de facto Government br^ Sovereign 
Power::S®|Xe<i liabilities as against a foreign State, dr the 
foreign State, the Government, on its 

reSt^sSi^. tbt power, is bound to ^tisf^. such liabilities. 
So, in the present case, Sr. Pierola, as p^tatOr^'represented 
the, ^^yemment of Peru (</tf facto), and as riich incurred 
liabilities towards Dreyfus Brothers, aflid therefore the 
restored Government was bound to.fulfil sudh obligations. 

'this principle had been clearly enunciated in several 
American arid English cases, and especially in the judgment 
of James, V.C., in United States of America v. M*Rae, 
L.R. 8 Eq. 69. 

So in' United States v. Prioleau, a H. & M. 559, the English 
Court held, that a contract for sale of goods between one of 
the rebel States of America and a citizen of this country 
was binding on the American Government affer it had re¬ 
asserted its authority, although the insurgent iGovewiment 
of the Confederate States had never been recdgriised4>5*the 
British Government., A /oriwn,the samb jitiridple would 
hold good in a case like the present, when 't^e di facto 
authorify had been almost universally recognised... 

. ^ The diJficulties which would be caused byjtj^:aiJoption 
of a contrsfry opinion were well illustrated, 

Kay in. a reductio ad af^urdum. i. -;V> ’ - 

“ dbyib^ly it would follow^v he said^ English- 

“ man cqujd safely contraq^ith the prescllt Government 
of ;Or, \ritfe‘ any^xisting Gb^^riment, iest 

“ bo displaced by aiibthVvGoVernrnent 

whic|^jpb^ht^ea.^^;.|ts as volq/ .. Snch a state of 
things^i^iiwi' 4 S^lyr&;prcposter^^ me&ritional Law, 


t the 



as thoy a< 5 llaJfy are, and 
ripbn tQ discriihinate between de fdcfo and 
CiGovsriQments. 
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'j^nMerate .wens 

^. _ ^;t^ip}ised. as. true 

may aflforf somifiv ^l^ 

In hp>vevjer, tlrPre seems to 

that ^jhe. jiist on 

even ap4rt^f»Qij^>^ authorities cited. ^ r 

Dpctn it was first formolited in 

1823,-la^|;^^quently discredited and disavowed by 
indiyi4N^!^J^]^fides^ that there, was until lately some 

Whether lit ^tili represented the tiriiS tdne of 


Am'erfiaili' 


rU 


the.p 
sequ^P^I 

•>v 


very 


'•h t ^ * 


^&3^|ise of the Panama Canal scheme*, and 
ehtion of the French Government con* 
0% have* however* evoked between them a 
illustration of its appHcatiop; - s / 
lOtb of last year a Resolutlo^ywis intro- 
j^^/iSnjerican_ Senate by Senatprx:J^||l]^u:nds 
’^j^i-^<J!unt^,t0 a specific dMl^dpp||fpfe. 
jf^nAectiofn-pf any l^urpp^ 


C<Wn 









f*Jt:TrX»n 


. 

MSnESw@fl%s^A>£T>«v »v,' 

WSinlj'^Ufa^TSfcsRfcw rw*'*.' .^-1’' ' /••i/OJa 

gmiS^jl^^fcife^VA tn > *■ V''5*;iSa 

h Irtiiift fi- >r Vintjris^felXA-.;; ^ 
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vr V''..'', 


'* pT ;i:beiV or 

caiiil D4rien 

'* to tb<i jnst^nghtfof the 


'* Uh^piS&teiSi'aTO a menace to thoir We 


" Pred^^f te Requested to 
*‘'6^ of ^ongtes^^ the Snroj^ah 

t*he '§!^i^oh must, of course, be passed. b^'^ feons^ of 
Repres^tatives, and receive the Signature of thfr President, 
in order to have the force of Latv as an„Aci^dNthe United 
States, ratificationvwiU; piace is 

uncertailiy but at least the Resolution will a clearer 

expressioh of Senatorial opinion bn the principle ^ qu^tion 
than h^ eVer been previously given. ,, ,;; > 

It m^ibe observed- that no- mentioii'isc^^rjl^^: of* the 
Monroe iDbctrine as such, andi perhaps, the cdi|^!^h^hardly 
be said to fall within the scope of the doctrf&b'^^'^Vi^the 
latter is construed in the strictest ‘ form in 
first proi^i^ated. The proportions by 

President* isiqnroe in 1B23: were really thrfeb i^J 
firsjtbb^g'tr renunciation on the part of 
ai^,cddir to •interfere' in J^bpean poK^eJ 
two were difbctbd against,(») future 
by Eu^bp^iji^W;^)i ana:'j[6) th|B;extfenrfea?io"ipfeatn^c^ 
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in this ,^qpiQn^ct|on. The. doctrine, in so far as it has:;]>een 
addpt^dh^ subsequent Presidents as indicativeof tbeir^policy, 

in its underi^r^ , in 

W This is ve^ ciea:ri^^;|tn^ifeed 

in a not^^f-,^r^^ass^ Secretary qf Stile, in iSs^^in^hich 
he;said i United States wlil.not consent td/tl^.edbju- 
gation of 'iny of the independent Sta^^s of this C.biitinent 
to European Powers; nor to the exetcise of a Protectorate 
over them, nor to any. other direct political infiaemes to 
control thdr poHcy or i^titutions,*^ 

Presidetft Polk, in his Annual Message in 1348, 4 lso 
reiterated . the principle, and Mr. Secretary Fish,, in 1870, 
reported that the ' “ United , States * stand solemnly com¬ 
mitted repeated declarations and repeated acts 
to this doctrine.” It may be observed in passing that 
the latter; statement is a little extravagant. The 
doctrip.e - . frequently been repudiated, as representing 

merely tBe .opinion of individual Administrations. In the 

f •* ' , A '"A* 

«SQussipas on the Clayton-Bulwer treaty in 1855-56, Mr. 
Cli^on^^njt so far as to say that *' whenever the attempt 
has bee|^-tead^ assert the Monroe Docti^e in either 
branch ojr iQongress it has failed.” The recent Resolution 
of the Sienate is, however, a direct assertion of ?he essential 
principle^the doctrine, and, if ratified, it'taay have^ the 
effect of ^fecg it part of the , Law of the Uliiied States. 

This the place to discuss the legipO^Cy of the 

remarkable features Inf iit ^may be 
will, pef hapsr^^ kinds 

of i*\f 4 ^^ 6 ^^^i^t<srvention, depend to.a grC^j.^i^ on its 

the i^ovefnmAnl^ mf' ;^0e 

..... 

a' simile 

P<? 5 (^ wuld, uMer cer^afij cii:cumsliiW,c<^^'4to0||i^^ibly 
pre^iat, disastrous oons^Su^Jices. |n respect 
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of the Western Hemisphere, however,, a degree of latitude 
inust be^^w.ed td a PoW^ like the 'United States, 

is the*pi^^^i^yh^teTe^te 4 *; Secretary. Pish, in the 
Repdzt'a^^^ref^ed to; disctaimed idf<^ of a^ession 
in cbif)^tion with the policy based dn the Monroe principle. 
“ It lo^&l ho^fttlly,'' he said,“' tp the time isrhte& America 
shall hi^.Whdl|^ American; ” an observation whicli> however, 
somewhat suggests an arrihe pensie in fiellbur of the last 
word being read as “ United States.” 

It will be interesting to watch the development p/ affairs 
arising out of thp incident under discussion, though we 
may not be Altogether frpe from misgivings as to the result. 


Having how reviewed in more or less detml most of the 
questions mentioned at the commencement of this Paper, 
it only remains to glance in a cursory manner at bhe or two 
minor points which have recently arisen. > 

VI. There havp been numerous instances in th'^last few 
years of the various recdgnised modes of acquisitioh of new 
Territory. The chief fields have naturally been Africa;^a 3 
the Polynesian islands. In the former most European 
Powers havepkcquired large districts by purchti^e^ treaty, 
conquest ot^dipct annexation. The institution PjT huge 
trading Companies, on the principle of the old Ea^ India 
Company, has been a very active agent in j^ablishing 
Europlan dominion in the Dark Continent ^s^us well 
known cas^lre those of the Royal Niger Company and 


the British khd Germah East A^can Co'mpahie^ and the 
“GoIont^fefelpiDy forS.V^. AOTba.** An e^o^mmation into 
the grbw^^|hid positron pf the Congo Fr^e S;^te will amply 
repay but jb Jar too large 

a present"oc^ion. The 

Briti^ag^^ TOM iij^fcB.pj^'ab’ahd Sbc^tiS^ndtl^t of parts 

Frahc^and Germany in 
instances of the principles 
'The peculiar influence which France 
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has assamad oviet the af^irs of Madagascar is a curious 
.'of > coni^inatioh of the doctrines 

of lot^eifepn and Aecjmsitro^ ''(>py:- ** 

iti .coDOlusiofi^^it hjay be mentioned that thd ihtrodwfttioo 
in TefcCtet year's of mor^ amicable modes of settling ,j^Sputes 
between -States is not the ^ least welcome feiturferih the 
development of International Law. Con^e^s^s^ Con¬ 
ferences, Arbltsfctions, and Commissions are mote resorted 
to now for the preservation of harmonious relations than 
ever before. There are various reasons for this fact. 
The extraordinary improvement in ^aval and military 
weapons, and armaments; the intimate Relationships 
between various nations which have been evoked by the 
necessity of' preserving the Balance of Power; the hesi¬ 
tancy whicli one State must necessarily’ feel in kindling a 
spark which may set half the world in a blaae, all these 
cofhbine to maintain peace. Whether the necessity of War 
might not be obviated altogether is* a problem which cannot 
be regarded as solved, but at least the ultimate end of 
International Jurists will continue to be, as it has been 
from tie time of Grotius downwards, to off War as 
long as pPsrible, and to -mitigate its horr^rs^when it can 
no longet be avoided. 

JoHH Mi Cover. 




IL—THE UDALLERS AND THE LOCALiCiOVERN- 
. ; • ; 4 -s:MENT BrUL (SCOTLAND); 

W E favoured with the text 

hp by the Executive Coifocijf^ the Udal 
Rig^s ^si^Bl^^df dfkney and Shetland; M^^sentation 
to tbe’'Sk©refyM(^ Scotland, in vie^ ^^^hcpming 
Loc^'Govkrniiu^i'-’fellior Scoriahd^''-'5'%:’%?^:; 

This deals so with tie by 

the {resent representatives of the ancient the 
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questions themselves axe of such intrinsic Historical interest 
and . imports that we gladly take the 

opportuni)!^, the subjqct-matfer of the AfwwrioJ a 

permipj^C^lstGe In Legal literature by printing the text in 
the ps^^'pf this Reviensf, In so doing, we most, of course, 
be unde^pod iSs simfi^y opent^ our. pages to matter of 
interest t(t|he Legal reader, without thereby takiog a side, as 
a Review, & Euy controverted questions which may be raised 
in’the MenimaL . But in regard to the Legal and Historical 
points involved, we may, perhaps, without intruding upon 
any controverted n^ter, usefully touch, though necessarily 
very briefly, on some bea 4 s of the Memorial which seem to 
be capable of further development or illustration. 

Ttie fact, alleged in the Memorial, of the substantially 
independent existence of the Earldom of Orkney and 
Shetland, under a line of Jtirls, or Earls, only owning a 
bare nominal suzerainty—to borrow a term of Feudal Law^ 
in the Crown of Norway, requires no confirqiatidn at our 
liands. This, indeed, is only what the student of HistaflT 
would expect under the given circumstances. For, 
similarly, on .^e Mainland of Scotland, and eV:eu ..ia 
England, where *the central government was sm^E>riiat 
more powerful, ftie position of an Earl tended to local 


autonojny with ^ merely nominal recognition of the King. 
The epithet sub-regi 4 us, applied to Earl Harold on the 


Bayeux Tapest,^, expressed the truth, more or le^, as to 
all Eari&, 'i^^ly before the incoming of the Norman. 
Suck^ an ]^^ a$ ;,H he did, develop 

into became Rex. $6 in Scotland, the 

Earl, or easily developed fhtp Macbeth 

the King, only wonder is thdt the same process 

was oot tb^ persons, dr at leaaymthe families, 

of the Probably mrir substantial 
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to give them a more assured sense of power than tlie}^ would 
be likely to gain from the breaking of the very slight link which 
bound thena to Norway, As it was, they had Norway in the 
background, so'to speak, and to that extjfint they w^e content 
to be counted Norwegians down to the Impignoration. 

The questions, interesting as they are from the point of 
view alike of International and of Constitutional Law, 
regarding tlfe latent power of redemption of the Islands on 
the part of Norway, may probably be considered as being, 
in the main, Academic. Yet they cannot perhaps with 
safety be altogether set aside, and thei|^herefore deservedly 
have a place in the Memorials .It is obvious that in the 
event, however remotely possible, of a claim to redemption 
being'put forward, certain Legal and Financial considera¬ 
tions advanced in the Memorial would not be neglected on 
the side of N orway. 

How fat* the superseding of the Native Laws of Orkney 
and Shetland by the so-called ** Country Acts,” and their 
eventual displacement on almdst all points, by Scottish 
Law pure and simple, may be justifiable under the pecu¬ 
liar circumstances of the case, we must leave ,to the 
British Government of the Future to establish when 
Norway shall reclaim the Islands, with their rights and 
privileges intact — if that day should evfci^come. ^ 

The position of the Udaller is an extremely iiSteresting 
' survival of pre-Feudal Europe. In the days"when everything 
was feudalised, Allodial holdings came to be called, on the 
Continent, Fiefs held of God and the Sun. Except in 
the sense the Feudal doctrine which madp of God the 
Arch-Suie^th, Allodial ownership is not sfricjly a Tenure 
at all. It is the /ullest and freest ownership in land known 
to the indivtd^L under God and the Sun,, - 

That the e&ting Government iaf ,tJ^e.ci^J^y and Shet- 
land Islands should give" the Udaller the sect^ty which he 

^ »v * • 

seeks for his ownership tluough a Legal certificate thereof, 
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is a matter deeply affecting the general^sense of security 
which the Crown is bound to afford landowners just as 
much life the o^ers of other kinds of property. Those 
who are interested* in the particular question as to Udal 
rights and the old Schynd Courts, may be referred, on that 
as on other points raised in the subjoined Memorial, to 
an article from the pen of Mr. A. W. Johnston, in the 
Lc^w Magazine and Review, No. CCLXIX., for August, 1888, 
on Law and Self-Government in Orkney.^Eo. 


Adopted a Meeting of the Executive Council of the 
UDAL RIGHTS ASSOCIATION OF ORKNEY 
AND SHETLAND, held in London, on 4th February, 
1889. 

Unto the Most Honourable the Marquis of L#thian, 
K.T., Secretary for Scotland, the Memorial for the Udal 
Rights Association of Orkney and Shetland, sheweth : 

Your Memorialists beg leave respectfully to submit the 
following statement of the grievances to which^Orkney and 
Shetland haVh long been subjected ; and humbly request 
that, as far as*pipssible, due provision may be made, for 
tlte redress of these wrongs, in the forthcoming Local 
Government Bill for Scotland. ^ 

PART I. 

• Brief Statement of Cass. 

I. The case may be briefly stated thus:—In 1468-69, 
the Soverei^ rights ovef Orkney and Shetland were 
pledged by NorWay to Scotland, ^without any limitation 
being stipi^a^ as to the time of redemption, and they 
have never M&bc.been redeemed. These Islands continued 
undisturbed' iti the ’ exercise qT their native system of 
independent government and taxation for about a century 
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and a-half:Mfee1r ;a^r tmnsference to Scotlandv theif rights 

by 

Executive GbVelrnnicfitJof (Jrkfiey and 
Snbpabd> i^as:acquired by^ Scotland ha 14^1;'tod vvas 
thertiUifter, from time to time, leased or fanned to Various 

dis^dnees./ . ^ 

Du^ing thd Sovereignly of Norway, and down tlB.t597,,the 
expenses of'the Government of the Islands, were solely 
defrayed by a land tax called ** skati.** * 

^In 159^, toon th^ Crown lands in Scotland began to be 
assessed in land-tax, the occasion was used as an excuse 
for likewise introducing that tax in Orkney and Shetland 
(on the plea of their being Crown property), in addition to, 
and^ without abolishing the Norwegian land-tax or skatt. 
This dchble laqd-tax continues to the present day. 

'"po’? the abolition of the Scottish Heritable 
Jifrto^uonsy the Crown disponee of the Earldom of Orkney 
and Shetland, while discharged from the government of the 
' 'was allowed to retain, as, his private estate and 

revtottjt^' ^tiie' whole Earldom skatts, lands, and revenues, 
whK^'had^ ^ supported that government. 

The aow two and a-half times more'than their 

proper amount, having j^een filmdulently 
incre^d by the Crown disponees. ‘ • 

^e e^re Bishopric Estate of Orkney and Shetland has 
beed^^^rj^^^ato the remaining revenues are still applied, 
to pui^^s. The landed estate has b^n sold by 

the Cph^is^i^eds fo^ Woods and Forests;, and*j(hp proceeds 


are 


v'rf:- 


bave been granted to the Lond^ Parks. 
PARTll.. 

V f 

- Historv. 

Pcti^ P(4i^0i:Prm of 

z. In orderto form a correct judfet<ieti^j^||ir^tiqular 
grie^^ces of' Orkney and •Shetland ^ now' 

• CLtseoftUot-^coatiibationf assessment (German: SehatMungf^efiasa), 
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tion, we shpul4 bear in mindi the special; political privileges 
enjoyed^ct^jB^ for a considerable 

periodtiieir ac^uieitiop by Scptld^. Because, 
it was; 0 e Violation of these rights^ which ^ye rise to the 
manyji^rbngs tp which these Islands have been so Ipng, 
and to a great extent are still, subjected^ S'nd /or which 
speciallegldation is now desired. ^ 

Your ■ Memorialists therefore beg to s^znit.sA brief 

historical statement of the subject. ' 

•»* ' • 

- » 

Norwegian Sovereignty aKd^Government. 

f 

Earldom, 


3. The Earldom of Orkney and Shetland waa founded 
about the*beginning of the tenth century, by King Harald 
of Norway, and placed under the Executive G^yemment 
of a hereditary line of Earls who acted as the chief 
administrators of justice, and the collectors of the Royal 
revenues derived from fines and land-tax or The 

occasional investiture of the Earls, more especially in cases 
of disputed succession, was the only sovereign prerogative 
exercised; and, as the Islands paid no Iniperial tribute, 
they thus practically enjoyed legislative, fiscal, and defensive 
independencS, under a sovereignty little more thah.^tm3th^h 

Taxation, . ‘ • 


» ^ ' 

4. SkaUif or land-tax, which was assessed on; the culti¬ 
vated lands, was the only tax levied for the support of the 
Local and Imperial government. The Earls; bf Orkney, 
from the retained the whole Imperial taxes, and 

paid no :^bufe ^6 the Crown of Norway,, on ■ account 
of their to carry-out the defence of the Islands at 


286. 


their ,, 

* (Bohn's Ed.), p. 

+ ■ ■ ■ , ■ 

I Bd., p. af where has been translated 

' ' ' ' 
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Land Tenure, 

5. ' Land was held by Udal tenure, «>., as a perfect free- 
hold^held solely by uninterrupted succession, under no 
feudal superior, not evea the King, and without charter or 
other written title. There was no liabilty to render any 
service or tribute, except such as was self-imposed by the 
landowners themselves in Parliament, to meet the wants of 
their gOyernme^r 

Franchise, 

6. All the landowners (Udallers), and their kindred (Udal- 
born), were hereditary members of their one-chambered 
parliament, the AUthing or Lazef/f»g,. which acted in the 
double capacity of legislature and judicature. 

Scottish Sovereignty and Government. 

Orkney and Shetland phdged to Scotland, 

7? On the marriage of the Princess Margaret of Norway 
and Dehmkrk to King James Ill. of Scotland, in 1469, 
h^dowry included the permanent .cession of the Hebrides 
and the Isle of Man, and a sum of 60,000 Rhenish Horins. 
Only 2,000 jdorins of that sum being available, the sovereign 
rights over Orkney and ■ Shetland were impignorated or 
pledged-for the ba.lance of 58,000 florins, or about ^^24,000 
sterling. « 

, The islands have never been redeemed; and, a^ there 
was no limitation stipulated as to the time of redemption, 
the question of Norway's right to recover them has been 
frequently raised. So late as 1667, at the Treaty of Breda, 
it was declared that Norway's right was unpredcribed and 
imprescribable.*’ 

The Instrument of Impignoration, which was incorporated 

in the marriage •contract, simply transferred tbe.sovereign 
■ •• ■' * ' ’ ' ''..’,'*” 7 ' 

• Torfettt, Orcades: Exchequer Rolh of ScoHand 'Barnett, Lyon 

King pf AtAm), VoI. VIII, Prefac^:i Proeeediuge Soc. Ant. ScQtlendy'.t887, 
pp. *36—a5i. 
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rights over the Islands to Scotland unUI: redeemed, so that 
the Islanas tbemsdves would not be afiectedby the transact 
tionnii^h^ toan having to recognise' the sovereignty of 
ScotJi^^. . 

It Is. generally acknowledged that Scotland, both on 
account of the temporary nature of the pledge, as well as 
by the tenor of'the Instrument of Impign 0 ration, WQi3 bound 
•to—and did at first—uphold and respect the native laws 
and customs of the Islands.* 

We accordingly find the customaiy relationship between 
the Orkney and Shetland Courts and those of Norway, con¬ 
tinued unimpaired; + and so late as the King of 

Norway granted a charter of confirmation of the sale of 
certain lands in Shetland.!; 

The Earl of Orkney, after the Impignoration^ continued 
in the full exercise of his government; and Scotlan<^ at 
first, derived no pecuniary benefit from the Islands. 


Barldom acquired by Scqttish Crown. 

8. Scotland had done all in her power to. obtain the 
permanent cession of the Islands, but failing. In that, set 
about realising her object in another way. By/^st ^sies 
of traqsactions, from 14^0-71, the Crown of Scotj^d, with 
the concurrence of the King off Norway, acquired the 
Earldom .or governorship of Oikney and Sheidand from 
the last Nqtwi^au £arl.§ The Earldom was thereupon 
annexed,^ the Crown by Act of Parliament, not to be 
conferred anyone except a lawful son of the King, ij 

* 0/y<tm*s J[n. Bankton, Bk. i., p. 3«, &c. 

t 0/ Orkney, App. Balfoor's Memorial, 

1879, p. 

§ X^^ier Seat o/Seotlami, 

II 


II 
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Farmed OnU 

, » V‘. 

0 * Instead of the foregoing resetvation being obsehred, 

the Earldom was forthwith farmed out, mortgage^ and 
granted “ irredeemably ” to varioussets of Scottish courtiers 
down till 1748. The first revenue which Scotland drew 
from the Islands was the annual rent from the first lessee, 
beginning with -the year 1472-3.* 

The government of these lessees, or dispohees, was at first 

V 

carried out on exactly the same lines as had been laid 
down by the Norwegian Earls. 

The native laws of the Islands were confirmed by the 
Scottish Parliament in 1567, a century after the Impigno- 
ration. The Scottish disponees, down till 1611, were bound 
by their commissions to hold the Law-ting, or Parliament of 
landowners, and to gdvern the Islands by the native laws, 
and^pt by those of Scotland.t 

Upon the destruction or purloining of the native laws, 
SAfi&QO, new codes, called “ Country Acts,” were begun, 
and from time to time added to by the Law-tings and 
Sheriff Cdurts of O^ney and Shetland; but ihis was now 
in subordination to the laws of Scotland. 

f • 

^ Church Government, 

10. In 1490, and again in 1614, the Bishopric of Orkney 
and Shetland was erected into a Regality, with CiviT juris¬ 
diction, courts, ^nd officials, separate from those of the 
Earldom. In 1614, by a mutual exchange between the 
Earldom 'and Bishopric estates, the latter, from* being scat¬ 
tered* throughout Orkney and Shetland, were concentrated 
into yk parishes in Orkney. From this ne>v djlstriet the 
Bishop dreW‘ all the taxes or shatts for the support of his 
civil government. ■ ; , 

t James VI.’s Charter to Earl Patfick in 1600; v/dt Peterkin'e Fotes, App., 
as also the Commissions to the various disponees, {N’eceding that data# . 
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Upon the disestablishment of Episcopacy in 1689, the 
Crown toolc possession of, and has since held, the revenues 
of the*Bish6pric. 

' Reduction of the Islands to a Scottish County* 

11. The Government of the Islands was finally annexed 
to the Crown in 1748, upon the abolition of the pettish 
Heritable Jurisdictions. Since then the “ Country Acts ” 
and the legislativfjjpowers of the Sheriff Courts of Orkney 
and Shetland, have fallen into disuse- 

PART in. 

Grievances. 

Authorities Quoted. 

\ 

12. Your Memorialists now proceed to allude to the 

oppressions (Committed by the Scottish lessee^goyemors, or 
disponees of the Croyn. Their usurpations and extortions 
were invariably appropriated by the Scottish Government, 
which thereafter leased out the Earldom at a con^^ 
pondingly higher rent. Detailed accounts of the govern¬ 
ment and oppressions of the Islands will be found in the 
Register of the Great Seal, Register of the .Privy Council, 
Acts of Parliament, the evidence taken before the Royal 
Comipissions a[>pointed to enquire into the oppressions of 
Earls ^bert and Patrick- Stewart, and the Records of the 
Sheriff Courts of Orkney and Shetland. « . 

Encroachmefits on Native Laws a)td Custofns. 

13. Having acquired the'Executive power in the Islandi 
(Paragraph 8,, si^M) and therewith the control of .the police 
and militaiy^the Scottish Government inaugurated, through 

• f • ' . 

its agents, a: slow but steady and systema^c process of 
encroachment on native rights, prerogatives and patronage 
of govermheht offices pertaining to the people; and of 
assimilating and subordinating the Insular laws and 
custoths td those of Scotland. 
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FsitdqUsii^ trial Loads: 

j^d * tenure, which st^ in'O^b^^lLitd 
Shetland/is about the only, remnant 6f their aneient'^^iutoms 
reeb^isied by the Scottish Courts and Law. ' 

The bp^re^ions of the disponees of the Crown ha^^ever 
been' directed against Udal tenure^ endeavoori^jg to 
feudaH||^ the JUda] lands, and so extort from thein feu 
duties and casualties. 

Earl Robert Stewart, in the sixteenIK century, held 
** courts of perambulation,” in which he confiscated Udal 
lands, restoring them afterwards feudalised, charters 
granted ib'these cases narrated that the lands were to be 
held in pe^etual feu and heritage for ever, for payment to 
the Earr.mid his heirs, of the skatt and teind duties, 
togeUi^^ ^th a sum of money in augmentation of the 
rep^^^^^than ever the said lands paid before.* Earls 
RdbiwiShd' Patrick Stewart dispossefsed many Udallers 
rfoc.tri^al'^abd trumped-up causes.t 

A corbbfnation of all these oppressions, together with 
the dxCesme abd double taxation, has succeeded in almost 

'.V . ' 

complet^ 'expropriating the native Udallers,' or ||pmer- 
. landownmrs;* c. 

. ' -'4 

of Certificate of Udal Ownership, 

ii:'' * * 

X5« the lapsing of the native laws and. cou^, the 

Udall^ai^^^ve no means of securing an appropriate 
certi^catcT;;^ lawful ownership, such as Was ^^^^ed by 

pr Schynd Bills of the nativl^^il^ Court. 


'^'^IJner'^e of Taxation by False Weigli^r^r. 

. were pledged 

pud in agriculttmd.i^pi^^^iiibrding 

• HoUi OH P* Ia 6 . 

t R^ttrofthe PriiryCeHncih PeterkinV V PeteskWi 

Neies, pp, tx^iao, uid nearly every other acebont of the 

Stewart rrAV«rnin*n^ 
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to >lprmgiaE we^^s and measures. Thp.' mark, the 

'originaljfy, (asjt still 
docs'J'^^p^ay and otfter countries) of eight ou&es, ox 
half'Dutch or Scotch weight; while 24 of these 
marl^^^r lull’s* uiade aThese weights, although 
rema^^m^ nominally the same, were augmented one quarter 
by. £^1 Robert Stewart.* In i6gi the lispund w^^jpied at 
94 lbs. $cotch in Shetland.t 

In the middle df last century, the landowners in Orkney 
endeavoured to have the weights legally reduced to their 
original and true standard ; buj the Court of Session 
decided agamst them, on the plea of prescription. The 
mark, at that time, was about 20 ounces in weight, or two- 
and-a*half times more than its true standard; so that the 


taxes then, and still, paid upon these weights, are cor- 
respbndin^y excessive. In 1826, juries appoiufedjby 
Statute 5 (jeo. IV., aap. 74, s. 18, found the Ork^y mark 
to be equivalent to 1 lb. 3 oz. 12} drs. avoirdupois; and the^ 
lispund consequently = 29 lbs. 10 oz. 12 drs.; w^Ie the 
Shetland lispund was found equal to 32 lbs. ayokdupois, 
and the mark consequently = lilb., nearly tl^r^ times 
more than tjie original. v 

^ • Douple Taxation, ' 

ty i 4 Ai the time of the Impi|h6ration, and ddv|!^^ about 
the end <bf the sixteenth century, skat/, or laiM*tkx, was 
the only pubMc^ax paid for the support of the Government 
of the This included Imperial taxatidti as weU, 

which, as .^^^eady been stated {suprd,^ Paragraph 4), was 
all retai^^K^^e Government of the Islands. 

The derived by the Scottish Government, 

and ihe acquisition of the Earldom, was the 

yeariy TdiiS^^;t^.tte Crown disponees. 


If Ccrmini8B]|m i n;^BaUbur'i(^r»^off« m OrMnty, 

t QricvaneeSf p. 39. 
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About thft end of the sixteenth century, when the Crdwn 
lands in Scotland began to be assessed in l&nd-tax, in 
comxnbn wth other lands, the occasion appears^JtO^ have 
been used a% an excuse for likewise imposing ‘Scottish 
land-tax on Orkney and Shetland, notwithstanding'the fact 
that they already paid the Norwegian skatt or lanid-tax. 
In th^^ first instance, the Scottish land-tax was charged 
against the disponee, who thereafter assessed the same on 
-the Islands on the basis of the Norwegian or native system 
of valuation.* 

r< 

To all appearances, the, assessments by the disponees 
left a good margin for their profit.t 

In 1649—53, Orkney and Shetland were re-valued in 
common with the Scottish Counties, and have ever since 
been burdened with Scottish land-tax in addition to the 
Norwegian land-lax or skatt. *^The new valuation of the 
Shetland? was never completed, and* their proportion of 
Scottish l 4 nd-tax continues to be assessed on the native 
i^uation. 

There has been a more or less constant protest an.d 
complaint against this oppression.| But the double land- 
tax contiCues to the present day. ^ 

It should be particularly noted that while the landownerf)- 
have be^ permitted to deduct their teinds (after valustfion) 
from th* Norwegian teind 3 uties paid to the Cro*W dis¬ 
ponees, they have been denied a similar d^uction for 
Scottish land-tax from the skatt duties or Norwegian land • 
tax paid to the same disponees. * • 

*'FejEerkfh's p. 250, foot-note: Ibid, App.^jp, '8Sv Mackenzie's 

GrUttfmeu^ p, 167 ^ Peterlih's Rtnials, No. H., pp. 150-^152. ' 
t Peterijio'e App. p. 89, ** tent article." 

Si* . » Y. < . , j 

X hf tnbabitaote of Orkney and« Shetland In ;,aa 4 1639; see 

Act* "Patd* Scoi*p Vol. V. t Action by landowners agidiist' Of Mewton 

in 17504 Metaorial to the Treasury by the Comm^sioim of Supply for 
Orkney In 1853. ^ 
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The loss thereby incurred by Orkney and Shetland may, 
in some measure, be estimated by calculating* the amount 
of Non^^an land-tax which they have paid for the last 
threexenturies, since the assessment of Scottish land-tax ; 
or the amount of Scottish land-tax which has been paid 
during that period. To the remission of one or other of 
these accumulated sums, with interest, it is submitted, the 
Islands are certainly entitled. 

It may be noted here that if Norway should ever succeed 
in redeeming Orkney and Shetland, the British Government 
would most certainly have to render an account of its 
intromissions with the government and taxation of the 
Islands, and make good all defalcations. 


Alienation of the Bishopric and Earldom Lands and 

Revenues, 

18. The climax* of injustice was carried out in 1748, at 
the time when the Civil jurisdiction of the Islands was 
permanently annexed to the Crown. Because, since that 
time, the whole lands, revenues and taxes, which had for 
about nine centuries supported the government of the 
Islands, have been, without diminution, entirely applied to 
private and noA-local purposes. The Earldom lands, skcUts, 
and revSnues were allowed to tl^main in the bands ot the last 
disponee, the Earl of Morton, who afterwards sold the 
same to the predecessot of the present owner, the Eari of 
Zetland. TRe Bishopric revenues have been continuously 
applied by the Crown to non^cal and secular purposes. 
A' Royal Warrant, issued in £825, directing that the 
revenues of. the Bishopric should be *applied to making 
roads and qther improvements in the Islaftds, has never 
been carriedi,ihto effect. Ail the Bishopric lands and some 
of "the duties have b^n sold by yhe Crown, but none of tbe 
proceeds have been granted to-the Islands. 
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PART IV. 

Estimates.,. 

Earldom. 

.19; Tfel .Earldom Jurisdiction lands* skaiU, and 
wAre wadset to the Earl of Morton in 1643, .and to 

his successor in 1707, for ^^30,000 stfeiring, P^-y^nj^ ^in 
annud feu duty of 3^500, and double that amount at the 
entry of each heir.' 

In 1653, the Earldom of Orkney and Shetland yielded a 
free-rent of about 3^2,400 sterling. 

The Earl of Morton received over 3^7,000, for the with¬ 
drawal of his civil jurisdiction in 1748. 

The Eaddom lands, skattsy and revenues, were sold by 
the Earl'jOf Morton, to Sir Laurence t)undas, in 1766, 
for ;f63,00G. 

Iq. 18x2, the tkaits and other duties alone yielded an 
anntial tevenue of 3^3,853 sterling (52 Geo. III., cap. 137). 
^\]]pwin^ for the rise in the price of agricultural produce 
since i8X2i .these duties would yield a much larger revenue 
at the present time. 

It: is ift^ted in the Orkney and Zetland Chronicle, Ho. i, 
Dec. 1824 (known fo have been written, by. Sheriff 
Peterkin^^rtliat -after the passing of the^ private Act, 
52 Creo.i;' tlL, cap, 137, ska^, and other duj^es ^f * the 
Earldom^-1^0, the amount or^5o,ooO; were sojd: by Lord 
Dandas> it is also estimated that the Earldodi estate 
at fbfe^t thf^/(td24) was still worth 3^150,000*.,, . 

Ih/tWij^arliamentary 1872-73, Earl of 

Zetl^nd^dT'^tal m Orkney is stated at 3^5,^^ 17s., b^t 
tbis :ini^^^4^trie pnyafe property over; and :'above, the 


Eaitdoii^^g: 


0 . 


The'Adnaal reptal derived from the Earlc^ lands in 
Sbetknd j^r the y«sar 1885, was 

*Pr0e. Soc. Ant. Scot., 1885, ;p. 445. 
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Bithopfic, 

20. In 1631, the revenue of the Bishopric amounted to 

2^Hs sterling, of which, £553 os, gi^d., 
was xjS^^ '^om land rents, and £822 ;t6s. lod^ i-6th, 

SOfne of the^llpishopric duties .and all the lands have 
been ^d by the Crown for the sum of ? 7 ®' Qd- 

The revenue at present derived from the remaining duties 
averages about £^00 per annum. 

General Exactions, , 

21. In order to obtain an approximate idea of the 

amount of money which has been, it is submitted,, illegally 
and unjustly exacted from Orkney and Shetland by the 
Scottish and* British Governments and their disponees, it 
would be necessary to calculate the follo.wmg items, adding 
interest to date:— - 

(i.) The amount of Norv^egian land-tax pa.i<h by the 
Islands during the last three'centuries; 

(2.) The accumulated excess of skatts and other duties 
paid by reason of the false weights ; - , 

(3.) The accumulated feu and other duties coinpUlsorUy 
levied on Udal lands; . 

(4.) The aqpumulated revenues of the Earld^ilQ; mid 
* bishopric estates sincf| their alienation .'|i^ 
proper Government purposes |n 1748; > 

(5.) The^ present purcliase valud! of the £ar][doin and 
Bi^^ric lands, skatts, and all other revenues- 

PAR'I^V. 

.V Proposed Reforms.*^ ' 

- . pf Double Taxati^, 0 c, 

With ^to the foregoing statements, your 

Memonal^^:^^ji;|ld;^^ humbly to request:—' 

jEroC^e ’d^ble taiyition payable from Orkney 

* 8^ Reports of the Commissiohers for Woods and Forests. 
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and Shetland, and other similar grievances be partially 
redressed ^by the following items being handed over to the 
County Councils of the Islands, to'be applied to^ local 
pprposes:— 

(«.) m .whole remaining revenue of the Bishopric; 

(6.) The money receivjsd by the Crowf^ for the sale of 
the Bishopric duties; 

(c.) The mcmey received by the Crown for the sale of 
the Bishopric lands; 

((i.) The present purchase value of the Earldom lands 
now' in the possession of the Earl of ^eAand ; 

{e.) The whole remaining duties of the Earldom in 
Orkney and Shetland ; 

(/.) A sum equal to the money received by the Tarl of 
Zetland and his predecessors for the sale of Earldom 
duties; « * 

The yearly feu duty of ;f500 paid by Lord Zetland 
to the Cro’’'n. 


Compensatioit, 

23, (2.) That the road '■’ebts of Orkney and Shetland be 
paid off, a,nd the unredeemed Scottish land-taxdtransferred 
to the County Councils, in part compens^ion for the 
long duration of the double taxation, the alienation ^f ""the 
Earldom, and Bishopric lands and revenue3 since 1748, 
and in consideration of the circumstance that the Islands 
have received little State aid in the past, in pomparison 
with the Scottish counties. 

Lpcal Government. 

24. (3.) Thqt^Orkney and Shetland be formed into two 
separate Counties, with power to their County Councils 
to apjtoint a Joint Committee to manage any common 
interem delegated to it. 
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Concluding Appeal. 

No E^epHonal Advantages Asked. 

25. In conclusion^ your Memorialists beg to state that 
they make no demand now for full compensationjifor the 
many grievances to which these Islands have been 
subjected, nor tor any readjustiSent of the law affecting 
Udal land tenure ; they ask no exceptional advantages for 
the Islands, but only that as a County they should be placed 
on an equal footing with other Counties as regards taxation; 
and that the total alienptio’^ of the proper government 
revenues of the Islands shall be, as far as possible, 
redressed, and part compensation granted. 

Motive of the Scottish Misgovertment in the Islands. 

26. If Scotland had from the first obtained complete 
and full possession of the Islands, it is probable that«)ino 
serious harm would have resulted. But, a^ it was, 
Scotland’s tenure was uncertain, so that, while on the on^^ 
hand taking as much as possible out of the Islands in view 
of the possibility of their redemption, the Scottish govern¬ 
ment at the same time endeavoured to render that 
redemption^more remote and impracticable, by instituting 
a course of under-hand usurpations and aggravation of 
native^aws and customs, resulting in the grievances and 
oppression which we have already noted, and wh’ch largely 
continue to the present day. 

The Isle of Man—a Comparison. 

27. It is interesting to note in the Icindred case of the 
Isle of Mahj jwhere the cession was complete, how differently 
thaj State: h^-s been treated; it still retains its ancient 
prerogatives, and is allowed favourable fiscal ariungements, 
although without having such a title to these privileges as 
that possessed by Orkney and Shetland. 
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“ rH ; Pr$scription. 

r-- - 

- ^)4 has beeo only one elTective put 

.' Jlwward in the Law Courts in favour of a c<yf|inua- 
tioh of presenj^ state of affairs ^^in Orkney and 
■ Sh^and, vjz., prescription (according to ^ottish 
Law). ’In that case the British Parliainent alone 
remains to grant redress. And let it be remeinbered 
that these Islands from their past peculiar history 
hay^ a special claim on the British Legislature to 
receive ample satisfaction for their wrongs; and 
nforeover their violated rights are founded upon 
the, International treaty of 1468, which remains 
unpyescribed and imprescribable. ■; 

^ 't'' 

Double Land-Tax not now a Grievance^ 




^ (6.) Ati^her objection raised is, that ihany of the present 
■lindowners, or their predecessors, have purchased 
thJ^.Inn^, including the double taxation, and paid 
: correspondingly less value. Disregarding the special 
cWhit/ of Orkney and ’ Shetland for justice and 
^ in this matter, it will be a sufficient answer 

td‘ ,tilts objection to state that the mere faclflof^one 
c<^^ bmng doubly taxed (even supposing all the 
owhers ^iceived their lands fOr ’nothing) 
quite sufficient to weigh downjl^'Oounty, 
its prosperity in comparison 'others. 

, -Bishopric Crown Prope^T^ 

objected thAt the and 

were ^ Crown propertyr ^^i ^4 that- 
JhAS Jiot exceeded its rights ip the,way-it has 
dealt with these estates. In reply to this we may 
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that ^ j^rldom arid BishcjpriG, in 1653, 
'^^^sisted of tworfifths of the whole valuation 
^ free reiits of the . Wands, and were largely 

•^^l^posed of lands confiscated by 'th6><|^ottish 
.^i^'^y^riors and Bishops, for trivial and-trumped-up 
' rikuses. The mere fact •£ the Crown property 
. having been augmented in ^ the above manner, 
and being of such an extent, ought‘to have been 
a .sufficient reason for its being at least par¬ 
tially devoted to the public good^ ^ the 
Islands. The more so, when we remember that 
the government of the. Islands had been almost 
entirely supported by the revenues of these estates 
for nearly nine centuries. But, we insist, it was tdtra 
vires of the British Crown to alienate the pubjic 
property of the Islan*ds from its immemorial purpogp, 
apart from all considerations of justice-wnotwith- 
standing that we consider the plea of justice alone 


sufficient to have prevented this. The Scottish 
Crown certainly acquired right (with the consent 
of the King of Norway) to the Earldom of Otkney 
and ^hetland; but without any powers .^j^ .j^enate 
or to affect that estate, so far as it pertafqe.^ .to the 
^vernment of the Islands. The acqr^tion of 
the Earldom was virtually the acguiritiok; of the 
patronage of the executive government , of the 
< tsla|^, ^ubject, as it was, to the local J^^ws and 
cukt^s,—which is amply borne out by.sahsequent 
evante.^ * 

Sj^ial attention is again called to ffict that 
while^ thfe landowners have been • peimitted to 
<^dT|kfv;;thoir Scottish* teinds from the Norwegian 
tkfnd^^^ies^paid to the Crown disponee, they have 
been dkriikd 'a similar deduction of Scottish land- 
tax from their Norwegian land-tax or duties. 
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Claim for Redress as a ScoUish County, 

29. But, apart from all their peculiar claims, the. Islands 
are entitled in. their capacity as a Scottish County to 
receive te^ress and compensation from the British Parlia¬ 
ment for the great injustice which they have suffered in the 
past, and to which they are still subjected; the more so 
when their remote s^uation and other commercial disad- 
vantages are taken into account, and the little aid ever 
received from past governments in comparison with the 
Scottish, Qounties/ And let it be remembered that their 
public taxes, lands and revenues have been totally diverted 
from their immemorial use of supporting the government in 
the Islands, and applied to non-local purposes. Surely, it 
is urged, these Islands, even in their capacity as a Scottish 
County^ have an unanswerable claim on the British 
G^emment for redress. 

* 

Your Memorialists would also submit, as a matter 
^serving some consideration at the present time, that 
throughout all these centuries of incessant injustice, the 
inhabitants of Orkney and Shetland have been true to the 
traditions of their law-abiding race, and have consistently 
coniined themselves, to Constitutional method%,of seeking 
the redr^s of their wrongs. 

Signed in name and by authority of the meeting, 

J. G. Moodie Heddle of Melsetter, Orkney, President, 
Alfred W, Johnston, Secretary, 

38, Beaumont Street, London, W. 



LOCAL GOTERNMENT BILL (SCOTLAND). 


APPENDIX. 


SKA TT. 

.The Norwegian land-tax or in Orkney and Shetland, 
was assessed upon a'system of valuation peculiar to these 
Islands, in the following manner :—All the cultivafectlands, 
at the date of the valuation, were divided into districts of 
equal productive value, and consequently varying in extent 
in different localities according to the relative quality and 
productiveness of the soil. Each of these districts was 
then assessed with an annual payment of one ounce of pure 
silver as land-tax, or shatt^ and on that account called a> 
“ ounceland’* (Orkn, urisland). The average ar^ of an 
ounceland was about 104 Scotch acres. Each ounceland^ 
was sub-divided into eighteen parts called pennylands. 
This valuation is still used in Oi^kney for the assessment 
of skatt, 

A later valuation was made in Shetland, on the basis of 
the purchase value of the lauds at the date of that valuation, 
giving e^ct to the altered value of the soil since the former 
valuation. This valuation was calculated in marks, of 
13s. 4d. sterling each, and the lands were divided into 
corresponding districts called “ marklands.” By the new 
valuation it will be found that, on an average, the ounceland 
was valued at 72 marks. Skatt was tl^en, and is still, 
assessed in Shetland on the marklands^ as is also Scottish 
land-tax. 

Skatt was not payable whenever, and so long as, the 
valued ' lands' might be uncultivated. Lands brought 
under cultivation after the valuation paid no skatt, and 
were called *‘quoys.” Those estates called “board-lands,” 



172 THE UDALLERS AND LOCAL cGOVJijRNMBNT BILL, ETC 


which wer^^^iiab^ tQ Earl when on Ctkcuit. 

kbd^and partj^ in^^^^^^ 
jt list of the various skatts paid in Qrk)^;:— 
latterly paid in money and called s^a^^ver ; 
Steh^^aid ip butter; 

Malt^jW ; 

Cost, a mixture of meal and malt; 

Forc<^^ the salary of the Law-man, or Chief Judge* paid 


in moi 


WaSw> paid in here [a species of barleyj, &c.. 

The $ktt^ paid in Shetland were :— 

Butter^ wadmell (native cloth), and money, etc.; 
Wattle; 


Ledng^i a war contribution ; 

«^h^^s^d ox money, a tax imposed by the Stewart Earls. 
All Jh^se Various skatts in Orkney and Shetland are how 
usualj^t^en together, and called skatt duties or feu duties, 

t • • -'Iff Vl, 

and ^31^: pud in money at the current prices of the various 
iteioBs: K ' 

^th^ Norwegian Earldoms, the Earls retained one-third 
of for their local government, the^ Other two- 

thin&lf^hg to the Crown for the Imperial Goy^nment. 
But.inljme^oase of Orkney and Shej^land, the'^Earls^ptained 
the in consideration that they had:'to carry 

out th^def^Ue of the Islands at their own cost^ > : 
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; MEI^AKTILB MARINE CODE. 






V’ 

•r-.j 


Title IV. 

Maritime Laws in Time of War, 

* 

Chapter I. 

Acts of War which may he exercised by Merchant Vessels, 

Art. 207. .No merchant vesseTis allowed to at^ck an 
enemy, maktiF a prize, search a vessel or exercise acts of 
war, except in the cases pointed out in the following 
Articles. 

As a '* counsel of perfection this is in accordance with the Law iji Nations 
generaHy; that is, that if the private vessel or person making; a capture be 
himself captured by the enemy, he may be treated as a pirate. But in Eng^nd, 
at all events in our great wars, anybody was deemed justified in attaching ifie 
enemy, but the captured property was a ** Droit of Admiralty,** ani^, as such, 
the office of Lord High Admiral being in commission, belongs to the Crown, 
in its office of Admiral, and has, when the captor was first attack^ been 
granted to die actual captors on their petition. See Twiss, Late of Natw^ in 
Time of Watt Load. 1875, §§ 190,194: now the express law, § 39, Naval 
Prize Act, z8^* 

And the rii^tsto recapture British prcq;>erty is quite independeht'^. k^torfi- 
mission Or letter of marque sfTk# Helen, 3 C. Rob. aaS; TAc. 

Edwaiils, |Et5 ^ or the property of allies, The San Bernardo, x C. Rojk 17S. 

ao8. The>4tting out of privateers is abolished; never- 
thelessr ,:ihe e?cception of the engagements agreed to 
by the the Convention of Paris of i6th April, 1856, 

the fitti^^iw.t of privateers against a Power which lias not 
entered inlio'the Convention or which has withdnk^n from 


it,, may way of reprisals agaiiKt^ captures 

which haveTI)^M' i|iade of vessels belonging to thV;tlational 

Ih^^^,^^m|^^ditiops on which Letters of Marque 

privateering will be carried 
ont^-^I Jje determined by Royal decree. (6.) 


12 
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On this head, if tbe .Belligerent l^ower ba? not already 
given up the right tb make thoSe who fit but 

Natipnal^e^els may, on requegft made, to^ the M.arlfiiwe 
authbrj^^^.obtdn leave to increase the arms,, etoree^ and 
crews !^yond tHcir ordinary amomit. (c.) 

(a.) Th^<^;f(ie«m» a reading of the obUgationa of the Tr^ty not 

likely to bi^i|xepted by Great Britain. Tru<t/dw aignatoriea of tW.^^fiaty are 
debarred Smh .Using Privateers in warlike openttions int*r rr, but ciui; nee them 
against otb^ States quite independent of reprisals. ' , 

(6.) This is usdal everywhere. ^ 

(tf.) There is nothing to prevent a British vessel carrying what atms or crew 
she likes, UnlAs she comes under suspicion of being engaged in the Slave 
Trade, or is atted out in violation of the Foreign Enlistment Act, 33 & 34 
Vict.jC.,^,^ 

2og, B^crchant vessels which are attacked by ships even 
of war may defend themselves, and make captures, as well 
as assist in the defence of other national ships or allies that 
ai^ attacked, and assist them in making captures. 

See Arta.^<^ ante, and 220 post. 

ProbablyAo State wOuld deny the right of self-defence. The Codes of most 
<S>UAtc()i| .make special provision ibr wages end medical expenses to members 
of the crew^fao are injured in defending the ships, B. 58, F. 263, as amended 
in 1885, Ol 49 (1872), H. 424—427, I. 537 — 539 * N. 32, P. 1468—1472, R, 967— 
992, S.U44:'^645; but of these the German, Portugese, and Russian Codes 
akMie expressly recognise the right to compensation or a payment in the nature 


of salya^ aa well.. The Russian Code lays down the duty 6 i defending the 
ship, and ^ |§ X043 to 1056, whilst not allov^g merchant vessels to attack 
even an eijetny» makes special arrangements for mutual agreements dIfence 
and for prue ssUyage in case the attacldng vessel is captured, . 

^10. If an enemy's ship attempts to mako a caiitoce in 
sight of^the shore of the State, th^n, over ai^ %hove the 
steps tkli^en. by the military forces to repel the'attempt, it 


shall be^l|Li^al for^y citizen to fit out ai-maments to go to 
the of the^ vessel attacked. . 


Itthe^^ which is attacked is saved, Iterspn? have 
as prizegitioney a share, of the propei^;^^^„i\^ph is 
detained, if the parties cannot 
Maritifid'e Authority. •['. - 

The first clause of this article appears to be a necessary cor^Jary to the 
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universal righ^ of defei^e recognised by the.preceding article, but it would also 
appear to recognise the right of any private individual on shcmtowage war 
agsunat invaders, 

As M the latter clause, see note to Art. 208, ante. 

Chapter IL * 

, - v Of Captures made by Ships of War. 

211. The capture and making prize of, the enemy's 
merchant vessels by ships of war belonging to the State 
will be abolished by way of reciprocity towards any Power 
whiclf adopts 'similar treatment in favour of •merchant 
vessels. 

This reciprocal treatment may result from Municipal 
Law, Diplomatic Conventions, or declarations made by the 
enemy on the first outbreak of war. 

That all nations should adopt, this rule, and that private prc^rty at sea 
should be treated just as it theoretically is treated on shore has long beef)»a 
dream of States possessing much commerce but insufficient means pf defending 
it, but is not likely to be generally adopted so long as some nations are more 
powerful at sea than others. Even if adopted, such a rule would probably sooti* 
become ineffective, as those States powerful at sea would declare a blockade 
of the enemy's coast, or extend the doctrine of contraband, and so destroy the 
trade not only of the belligerent but of neutrals, as witness the caae-of the rice 
ships in the recent Franco-Chinese war. It is, however, fair to say that it was 
observed in tM war between Italy and Austria in x866.—See Lushington, 
l^aval Prize Laivs^p. ix. 

21%. ^he capture and confiscation of contraband of war 
are excluded from the operation of the previous article, and 
in this ships which commit a breach will be treated 
similarly' to meutral vessels which commit a breach of 
neutrality; 

Captnfe ^d confiscation for breach oi a blockade which 
is effective and declared, are also exclude from the^^eration 
of the abbv% A^icle* ^ 

See ArttelOi. 

2x3.: Ttie r^€«i vtb, be folio by the commanders of 
vessels which take prizes will be laid down by a Royal 
decree, Or by the order of ttfe commander-in-chief of a 

12—2 
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It 


fleeV El^uadron, or iiatvial. division w^n the r^g^lar 

y-"'' .''' * .y/,; v ' 

^ Gi^t Britain ■ to” wsae' a 
intWA.viu^, but now the Naval Prise Act, (117. 
b);ii^*:^,!mse Prqitlamation of x866 govern tbe matter* ' 

* • 1 * 

•. . /* - 

• r y'; Chapter' III.* 

Of the TteiUmeni of Ships and Merchandise belonging to NeutralSy^ 

214. Whenever an enemy’s ship is captured, if there is 
in its catgd iih^chandise which is the property of k neutral, 
this irtuS^ be carried to the place into which the prize is 
carried,yapd then placed at the disposal of its owner, 
unless U fiaS to be treated as of the nature of contraband, 
or the ship has been surprised in the acf of breaking a 
blockade*/ • - ♦ ' 

ll^^rtictically Article 3 of the Declaration of Paris, and ie, Ui fact, the 
gene^'lki^.I^w of England, derived from the Rules of Oleron and the Con- 
^tado. dil^ ^ar, that the character of the ship did not infect the goods, 
cdtttn^^^ tfliii point, to Utat of both France and Holland at diflimnt times, 
underpressure of wtv and interests of neutrality. 

2i5i'^jeatral vessels laden in whole or in {mft with 
thin^^ oljthe nature, of contraband of war, and going to 
the^cp^^i^ of an enemy, will be captured and brought into 
a ;pprt>^/.the State, where the ship and cotl^rahand 
merchandtse will be confiscated, and the other goods ]eft at 
the of the owner. 

Tlw.gi^j^^.taw of Prise OQ this point appears to be veiy.doub^jB^^;'If there 

the capturing belligerent and not, to 

tbra the captured vessel would bo.gp^^pifbe, ocher- 
in canying contrabMt^ itappear 
^ip and ihnocent goods belong as 

would shdre the same condemiUk^k^>I;p anoieht 
eohix^band was not confi^^.-bttt|iiA;A|Wk^ by 
Ordinance of 1584, >U 4 .. 
the 

th^k^^^.appeara thaMhe't^i^, laW ie stixc^'wi__^‘'^ki|^i 



and more lenient as to other contrabe^'cargo, thbh the binary 
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A queaUon will no arise fa the first great Naval War, whether, as by the 
Treaty f neutral fi^coyera,en|UOy^8 gpods^such goodsi in^emselves 

innoeibt^ are atiU jGrw ^en the osteal ship he^lf is eoafiscated by reason 
of goods on board, or ^ other Kasonb V. '' 

• otherwise agreed by TreatrMf'i^. special 

deola^iotis made at the commencement of hostilities, the 
followup'^icles are declared to, be contraband of war:— 
Cannons, muskets, carbines, revolvers, pistols^ swords, 
as well as other firearms, whether such as can be carried, 
or of any other description, munitions of war, rnilitary 
implements of all descriptions, and generally sail things 

s 

which, without manufacture, can be at once used for fitting 
out naval or military forces. 

This is SI' much more limited definition of ** contraband ” than that recognised 
in England, in this country are included ordinary provisions vdien bound to 
a naval port, the Utter a limitation very difficult to make now, with the 
improved internal means of communication. Also, we Include in the cate^ry 
of contraband, public officials or servants of the belligerent, except Ambswsadjf^, 
enemy’s despatches, except those to an Ambassador in a Neutral 9 Ute, and 
ships going to be employed in the military or naval services of the enemy, and 
in the recent FrancO'Chinese war the French claimed to extend if to ricegoin^ 
to the Northern Ports of China which were not arsenals. Seeing hpW Urge a 
proportion of our food supply is imported, it would appear to be strongly 
the interest of Great Britain to resist this extension. 

317, Shi^s under a neutral flag taken in thc; of 
breaking a blockade, which is effective, and has bi^n 4K?y 
annduD^ed, will be captured and confiscated with thegobds 

which^ire laden on board them. 

So.he^;\TAe PtMaghia Rkombat i3 Moore P.C. x68; tndbed both Great 
Britain and ^ United States consider a vessel bound to a blockaded port as 
breakingtlM hiwlcade. Phillimore, InttmatiMal Lawt Vol. lU>f ^ 304,30b. 

vessels under the convoy of shipe of war 
.will apy (right of) visit. The d^i^ation of 

thecomois^er of the man-of-.war will suffice to ^n&enticate 
the flag ant^pir [nature of thej cargo of the ^ps in the 

C. The BUehet 5 C, Sob. 176. Indeed, 

' ri^'t of s^ the part of the convoying ships, 

justifi^'d^ention of the Whole convoy. 
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Chapter IV. ^ 

Of MeCfip^es^ LegpUikaiiGn 0/ CaptureSt Conflscq^tionst and ^ the 

Proceedings rdaiive 

2x9. WbeAever a merchant or national ship captured 
by the enemy, and is recaptured by a privateer, it will be 
restored to the owner, he paying one-fifth of the valhe of 
the things recaptured if the prize has been fpr'24 hours in 
the hands of the enemy, and one,-tenth if the recapture has' 
taken place within the first 24 hours* 

If a shipk captured by the enemy has been carried into 
their ports, the regulations established for other, prizes 
made from the enemy are to be followed. If a merchant 
vessel, whether national or belonging to .allies, has been 
captured by the enemy, and is recaptured by a man-of-war, 
she will in all cases be restored tp her owners without any 
sal^ge. 

For the practice of different States on this point see Twiss, Law 

of Natiom {War)i 345. 

In England prixe salvage to ships of war is one-eighth, and in special cases 
up to ohe^btiith of the value of the prise (Naval Prize Act, 1864, § 40), and 
probably V<Mild be the same by Proclamation in the case of privateers, if letters 
of ipa^ue were issued. The 24 hours possession by the enemy has been 
gener^ly rect^iaed as divesting the original owner of his title, that is, that 
the c^tu^ 19 consummated by 24 hours possession, but the rule is hot in the 
the f^Meaent Prize-Act. ® ^ 

220. If a prize that has been made by the enemy be 
recaptured by the captured crew, they cannot demand any¬ 
thing h^mnd a bounty at the discretion of ^ Prize 
CommiduOD, to which Article 225 refers. ^ 

See no^^. Article 208. They have in this country a iMts itandl in Covirt, 
and wiU'.be liberally rewaided ; Th^ 7 'wo Friends^ i C. Rob. Z7ri TAr Beav$rt 
3 C. Rob. 293^/' ‘ , * ' 

22t« ships, both native and foreign, freighted 

on account of-the Government, which are recagtur^d by a 
inan^ofwar ^or they have fallen into the'th^ 
enemy, will be restored to the owner, -and he will nbt be 
bound to pay any salvage. : > 
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If the vessel (so) freighted be retaken by a national 
mescbefnt ship^ thete sha)l, be due to the latter a salvage 
cbargeal^ on^^ national Treasury equal ^one-fourth or 
or to one-suth respectively, of the value of the things 

V 

recaptured, according to the different cases provided for in 
the first part, of Article aig. 

4 

It would appear very doubtful, on principle, whether any legal claim for 
salvage of Government property could be supported in Gitat Britain *, whilst 
the 24 hours rule was in force, before that period had elapsed the property 
still renmined in the Crown, and, after it had elapsed, the proi>erty would 
vest in the receptors on behalf of the Crown; but it was decided in Thg Betsy, 
Hay and Marriott, p. 80, that Government property recaptured by a King’s 
ship was liable for salvage, and it would appear to be d fortiori the case if the 
recapture were made by other persons. The first of these clauses disentitles 
the crew of a ship of war altogether to salvage in such a case. 

222. If a ship which is captured by the enemy and 
subsequently abandoned, whether in consequence of Stress 
of weather or other accident, comes into the power’*of 
(Italian) subjects^ it will be restored to the owner, on 
payment to the salyor of the salvage expenses and of tl» 
salvage reward decreed by Art. 134. The regulations of 
Articles 130, 131,132, and 133 will be observed in reference 
to the salvage operations, the declaration an 3 sale of the 
things saluld, the publication of advertisements, and the 
timg ^ring *which claims by any person as owner or 
otherwise may be preferred, and for the giving up and 
appropriation where no claims are made to such goods. 

In Orest Britain the law is that the case is treated not as one of derelict, as 
the owner has i^t voluntarily abandoned; nor as a case of militaty salvage, as 
there is no adverse possession; but at an ordinary case of civil salvage, the 
amount'xwstiled being always discretionary, and not so limited as by Italian law, 
and this icdmii to be the old law of' the Consolado del Mar and of the French 
Ordinances See fhiXXxmott, Internationa Law, Vo;!. III., 409,424. 

Wbeaton^Afiur.,Ch. vitiM§§ 25,26. The case, however, is difterent if 
the vessd^ c^^ne^'hlto the hands of .neutrals, for they admit the title of the 
captor, and thej^fore restore to him on payment of salvage. Philllmore, 

tfer. Co/L, Ch. -viii., § 26. The Mary Ford, 

^ D^s, 1^. 
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225. As v^oon as a w^pb>'.^pLW b^en'inade p^ 

or; taptin^^'h^ 

d^iar^pc^^liat has happened;t6 the 
aiid'(jfe^^t*.^i^ the same Authority the pa^i^tis 
the pri^e-'or capture. 

if the Vessel making the prize or capture be a 
the commander will send his papers, with the repprt ^latih^ 
to the affair, direct to his superior officer, without the .delay 
of forWa^ihg it through the Maritime Authority. 

De^UedMnstntctions to captors-as to $heir duties on^bringiogVd^^'^ssols 
into Port^'am given in-the Naval Prize Ac^ 1864' (27 & aff 25), 

§§ 16 penal^es for breach of duty in this respect are laid down 

in the NayaiC^ipline A(Ct» z866 (29 & 30 Viet., c. 109), §§ 38—49. 

2^4. Where the vessel made prize of or captured is 
recovhr^ in a foreign port the Repositions and papers will 
b^fge^y^ded to the Consular official, who will discharge all 
the.^^^. in regard to prizes^ which are, entrusted to the 
^Maritiitie Anthority. 

apfdy in the case of an ally, as Uie vetfel could not 
legitii^lni^ W recaptured in a neutral p<Mrt. .* 

225.- proceedings in regard to the lawfulness of a 

PpZftJ ^d Jor the condemnation of it will iattied on 
before.special Commission, instituted by Roydf decree, 
acedr^^^ to rules prescribed by its orders. ■! - 

The Pri^Jurisdktion of the British Empire was vested by^t&e)<hVat Prize 
Act, 3 > 4 , 5 » *n the High Court of Admiralty, and of 

Vice.Admiralty, with an Appeal to the JadidafQ^^ittee of 


rii^^nneU. The Appellate Jurisdiction Act, x87df.J^|:j^'spcdally 
ee% ^e continuation of the functions of Vtce-Adin&i^^j!^tis. But 
' it conaiderable doubt as Co the Pris^js • -- * 


Adftti 
the 

provi<iiet% 

thera; ^ conaiaeraoie doubt as Co the Pris^JilHj|£dtij^.\of .'what 

was'^ whether it is vested In 

and A^fl^^jiyi^. w .aot, and whether the aypeiu ^fij^tt^t^oial 
Coonn^’ee fht p^rt'of Appeal. . • 


V . . -f ’V : 

tes cohdempEltion are' 


Autbbrity, checked by the 



e 



ITALY. 


iSl 

representatives^ aiil by % person appointed by the Customs, 

^ of the whole of . the 

on board the shi^^ich is made 
pi^'i^^%^j^ij|^ured, and will make proyt^Oo for their 
if/fliey cannot be preserved, foii^their; public 

> . -. <w > 

The^ddslrRegulations on this head are contained in the Naval Price Act, 
»864» §5 34—29, 31. . 

* aey/These proceedings to declare a prize lawful do not 
apply to vessels of war which are captured, but this, case 
will be at the sole determination of the Minister of 
Marine/- 

Whenever the prizes referred to in this Article are made 
by privateers or merchantmen, these will receive as prize 
money a sum equal to one-iifth value of the captured 
vessel less her arms and munitions. * 

The captor has, in addition, a right to be repaid jfbr 
the damages he has sustained in making the capture. 

Cf. Naval Prize Act, 1864, §§ 22, 42. Apparently the case of a oian-of-vviM 
being captpred by a merchant vessel is not contemplated by tblaa^Uite, but 
price bounty for the capture of a man-of-war Is, if allowed at Royal 

Proclamation, to be a function not of the value of the •hfpj.but. of the 
number of/tbe crew, i»c., £5 per head for each member of the enemy’s crew 
on boara pt tgb commencement of the engagement. Having regard to ttie 
unonnous Acreasp in sice and value of ships of war of late years, and the 
decrikseft the number of the crews of the large vessels, theTtklikn scheme 
seems, iww at^l events, far the most advantageous to the captors. 

F. W. Raikes. 
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1 1 1 HESE Rules are few in number and modest in diction, 
but they are calculated, we think, tb be the harbinger 
of a peacefal* revolution which may be of the h^gliest 
importance to the Community. Everyone Jcnows what a 
sad stagnation has taken place in the land-market -during 
the depression of the last few years, and many thoughtful 
minda bave grieved in advance over the wide-spread misery 
which may follow if it continues. If the secret of enabling 
people .to buy and sell land cheaply and easily be once 
discovered, a great deal of the apprehended danger may be 
a^^rted, because the moneys which are now mis-spent in 
extravagant costs will be retained by buyer or seller as the 
case may be, so that the drawbacks which now attend 
transa^oDs in land will be much diminished. In such a 
state things, it may be presumed, the wealthy and the 
moderately rich will deal in landed estates more frequently, 
while the man of sinall means, who now holds aloof alto¬ 
gether, will also, it may be hoped, venture into hi^market, 
and thus a briskness will be created both as to la^eand 
as to small sales and purchases which may do much to 
carry US through the present Economical crisis. Such a 
change^tba new Rules of January z, i88g, widely ^ame into 
operation on February i (they will be found in .the 
Weekly Notes, 18^, p. ^7), may, we think, do mueb^^fo, bring 
about. The first three, Rules give short, easy^^lw prac¬ 
tical dir^tions ^ to the mode of making applicfj^s, the 
documents ih^t should accompany them, and like; 
with thesb directions to guide them, ^peoplh/pe^ tio longer 
say, “ I can’t manage the bu^ness my^Cfor 1 don’t know 
how to set about it;” they need not, even Say, “I qanH 
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afford to employ a lawyer." Rule 4 sanctions certain 
Forms of Transfer the actual Forms, which are given in 
the Sjcll^dule^ are not a whit more complicated than the 
ordipary transfers of shares to which we are accustomed. 
Rule 5 ^^ys where and before whom the applicant is to 
make any oaths and verifications that may be n^eSsary. 
We think the list, “ Magistrate, Commissioner for oaths, 
practising solicitor, banker,” might with advantage be 
enlarged by the addition of “ beneficed clergyman, 
manager of a bank,” and possibly one or two more. 
Rule 6 relates to maps, and seems to be framed in such 
a manner as to obviate any possibility of doubt as to 
the dimensions and locality of the land dealt with. There 
will be an “ index ” map in the Registry, so that a buyer 
will never have to depend, as often happens in the case of 
unregistered land, on a loose and possibly obsolete 
description in a deed. Rule* 7 consists of miscellaneous 
details ; we would suggest that the part as to searches and^ 
inspection should be amended so as to throw open the 
Registry, for those purposes, to everybody, as in the 
case of Wills at the Probate Office. Rule 8 relates to 
Solicitors’ <^sts. The Act of 1875 and the original Rules 
under it J^ve ^merits, but the latter are wordy, long, and 
cumhro^; the terse directions in the new Rules, which in 
part repeal and in part Supplement them, will, we trust, 
have the effect of converting the Act into a practical 
measure. 

Thus, eV^ if no fresh surprise had occurred since 
January ;^Hhe public would, apparently, have reason to con- 
gratulat^’lfiielf; but much, very much, {^as been ddne since. 
In the Wtikty Kotes, i88g, p» 69, will be foiyid a “ Note ” 
issued frbth ^the Land Registry Office, contaimng a Com¬ 
parative Table of Fees drawn ujp so as to shew, in a striking 
manner, the saving effect^' by transacting business 
pet^onally at the Land Rel^istry instead of doing it 
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tbtoui^. the- naedium of la professional man. Tabular 

tbd merit of clea^ess» but wQ^suepeGt 
that ojK may aot cs^e for it, so/wo ahall oel^^ve a 

brief results. The Table in question 

fh itaw^ Oblt^n, that estates of various values^i^m-^S^ 
to ^io'd>oQOv are sold, &c., and states in other columns the 
cdmparative cost of each transaction : firstly, \ndieu:a man 
conduces the business personally in the Registry; secondly, 
when he .^fcmploys a solicitor to conduct it there ; thirdly, 
wheu the Ipod is unregistered and a solicitor is employed. 
About,twenty different values, perhaps, are tabulated; but 
of thrift we shall only give five, and we shall in other ways 
aim aa:'iiiuch as possible at brevity as well as perspicuity. 
Snppc^i^g the value to be £50, the Registry t)ffice fee for 
a pers<m^ applicant is 5s., and this, in such case, is the 
M(hole ^^Rpense incurred; if a solicitor is employed, his 
costs/^dded to the fee of 5^. twhich the applicant still has 
tp pstyi^ come to £z ys,; if the land is not registered, there 
is of o^rseno Registry Office fee, but the buyer and seller, 
betwe^lhem, have to pay £6 to the solicitor, or solicitors. 
After>tw detailed explanation as to a ^^50 transaction, -we 
may de^ with the higher values more briefly, by stating the 
costs rp^ectively in the first, second, and th{^ cases, 
whic^ ^^11 be understood to mean the several m<^s,<^ust 
descrih^^ of transacting the business :— 

-Vaii^-^"^PO : 1st case, £z; and case, £6 ; 3rd 

1st case, 10; and case, ;fab ' 3 ii».; 3rd 
xst case, £^g; and 
iriooo: 1st case, £64; and 


%r‘s ‘A > 



3rd 


* L 

t ' , 


It: tMiM^tnbere^ the; third o^,^ftlth6ugb 

the coste do not ail fall on the same pet^soii, th^are a 
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burden, on the sameland; and this is the point that has to 
be pr^ipally considered wh^ we are looking at the matter 
witW^i^e to the public advantage, Strikk^ as'are the 
presented by this Table^ the enhan^inent of 
exp«ut|Pt caused by employing a professional in^h'^would 
really niake the difference much wider in most cases; for 
Counsel and fees might have to be added, besides a large 
funount of “attendances/’ letters, &c., which would fife 
outside the work covered by the “.scale ” payihfenti. We 
have little doubt that the professional exppnsfea actti^ly 
incurred would frequently amount to double the sum shewn 
in the Table, while even in the most favourable cases there 
would be almost always an addition of appreciable amount. 
The “Note” tells us that the Registry Office fees now 
charged, tlipugh higher than before, “ are fixed at about 
one-fifth of the scale of costs which a solicitor is authorised 
to charge for conveyancing with unregistered land;” but 
the addition to which we have alluded above would, of 
course, make the gulf much broader whenever it occurred. 

It may be asked, however, what advantage can the public 
derive under the new Rules, when the Registry Office fees 
are actually made higher than before ? We answer that 
these fee^fe still surprisingly moderate, and th^t nobody 
nee4^il^ble*at their amount; still, we do not‘pretend 
that the reiiaing of the. fees is in itself an attraction it may, 
indeed, ^jtehd to make registration a feasible experiment by 
helping tp llgep the office going; ‘but buyers and sellers will 
not, p^aps, think much about that. The teal ittjfeaction 
to the ,^m|pHc lies principally in the “ Note,”-.which, as 
we ha,v^^i^iained, sets forth the actual statistics of the 
various kmds,of expenditure and shews how mpoh may be 
saved the work without professional laid. We 

oncp sai^.a mad^ to supply a popplous town, 

but<g^:yj9t#ithont a drop-of,|||^er in it, and of no use to 
anyfi^y;: Whenv as the tom*clock struck a certain fixed 
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hour, a-single hand turned a little wheel, the crystil fluid 
quickly ^Wed in, and that’ which had been a bare ag^egate 
of converted into a fountain of life for the 

neigl^t^tiMng community. So may the new Rifles and 
“ Not<r;**'^ight as they seem ih themselves, give new life 
to far more powerful energies which have lain dormant for 
want of being sufficiently known. It was never, we bSlieve, 
r&Ily necessary to employ professional assistance for thp 
general working of the Act, but it is new quite certain that 
it is not n^ces^ary, and it is known how much niay be saved 
by making and carrying through the applications without it. 
We may add that, hitherto, it seems to have been necessary 
to go to a solicitor for “verification*' (under the old 
Rule 46), which circumstance may, perhaps, have created 
an impression that a solicitor must be^K employed 
throughout. Such an impression, whether, right or 
wrong w the past, can have no place whatever in the 
future. A solicitor, writing to one of our weekly 
confemporaries, complains that the new Rules will deprive 
himself and his professional brethren of practice which 
they have a right to expect, and goes the length of asking 


if they will have compensation. Compensation for persons 
who are still allowed to make five times asN^ch by a 
certain kind of work as the same work will costWitfaout 
them!, When the Act of 1875 was new, a solidtor depre¬ 
cated its use on the ground that if land were registered 
the owner would find a difficulty in borrowing afibney upon 
it, becanse it Would not be worth a solicitor's while to find 
a leufier^^tbe probable costs of transacting the[-business 
being, imich reduced. It never occurred to legal 
Cassai^ri that A., the^borrower, and B., a willing, lender, 
might ]pc^ibly come together without any, iirtervehing 
solicitor. ..pTmly, there are some people who tbink that 
the law is made for lawyers,Ip^nd not lawyers for the law [ 
If tfac^new Rules do anything towards dissipating that idea, 



THE f AND ^TRANSFER ACT, 1875. 187 

they will help to wirk a vwy useful reform. In connection 
with this we may ipentiom two very important assurances 
conta-ip^p the “ Note/* one that a person seUin^,Iapd by the 
medtu^ Qf the Registry will hardly evw requiiie a; solicitor, 
whilq^^Qst purchasers of average business capacity will also 
be 9 ,hlp to do without one; the other, that where registered 
land il sold or mortgaged as a whole, the transaction may 
be completed by the parties themselves in a ‘quarter of an 
Iiour, ^The knowledge of these things ought largely to 
increase the business of the Registry ; but in order to dis¬ 
seminate that knowledge widely, some means should be 
found of spreading it beyond the comparatively limited, circle 
to which the purely Legal periodicals in the main appeal. 
The question how to do this may not improbably be answered 
by the same common sense which suggested the framing 
and- promulgation of thd new Rules and “ Note.** It 
must be admitted, we think, that the problem how to 
create a desire for profiting by a cheapened and otherwise 
facilitated method of Land Transfer is Economical, rather* 
than Juridical. Still, in so .far as the simplification of 
unnecessarily complicated modes of Transfer has been an 
obstacle to dealings in Land, we are glad to be able to 
welcome Iff the new Rules an important advance in the 
right duCctioit. 



i88 
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' ' . * ' ' 

Congresses come and Congresses go, but the quei^bn of 

International Copyright seems to go on for ever. Always 
under discussion, never really settled, it still awaits solution 
in a pi^hafs still distant Future. Every fresh discussion, 
however*'brings us a step nearer the goal, though it may 
also shew us how mamy obstacles have yet to be sur- 
mountgid* . , 

The Venice Congress of the International Literary and 
Artistic Association affords a good sample of this twofold 
character of the Copyright question. (Revue Libre, Paris. 
No. xaOfiai, for Aug. and Sept., 1888. Vn Congrh 
Venise, Par A. M. Ocampo. Paris. [1888. t 
Libr. Soudfer.) The debates were fairly long and full: 
the debaters represented a goodly variety of countries: yet 
we find in the Resolutions adopted some points which are 
in direct conflict with the present necessities of our own 
country in the matter of Musical Copyright^ anS^thus we 
are brought, pro iantOt to what would seem a part^ dead¬ 
lock rather than a progress achieved. It may be, however, 
that either the consideration of the,Resolutions. |»s$ed at 
Venice;^l^l.convince us that we should do best^iEMto)>ting 
the'vifnw^ the Congress, on the pbint just indicted, or 
further<.i^^|4deriLtu>h in the light of our own press^. needs, 
sha 9 ooi(^cev:tbe Association that a futuf^^'^t^iBtess 
ought accept our views. ’ 'I 

.At'.the;*pi|^^t 'moment great confhsion reigh^^' this 
coptir^v^h^ great difficulties are constantly Ss we 

believe quite pnhhcessarily, by the abseneb of aity possibility 
of the public ^nerally being aware whether the author of 
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a particular mtisicES composition, has or has not reserved 
the right of public e^meutifoh. 1*0115 it might have been the 
ca^^i^^Wed of the Mood should h^ ; b^^^^pen to 
the 


jon of a fine, shared between ithe hd^^'Sf this 
righf;:^d'the informer, for singing the “ Sands of at 

a pubfi^^^iiy Reading or Concert. It mighr^^OT^ been 
well-^^>tJhose who see the injustice of the present -^laotic 
conditibn of'the Law on Copyright generally in tbis epantry, 
if Prince Leopold himself, the then President of ,thVRo;^al 
Society of Literature, had indeed so laid himself open in 
all innocence. On the principle that it takes the lo^ of a 
few Directors through a .Railway accident to .get :some 
glaring defect remedied by a Railway Company, thed|ict of 
a Royal. Duke .being fair game for the Inform^/would 
probably, have had a salutary effect upon the minds of our 

^ e 

Legislators.. But the Informer has not yet fiown>at«such a 
high quarry, and therefore we have still to possess ptir souls 
in such patience as we may, pending the day* of better, 
things. , , .'v' 

On the grounds stated above, we are necessarily obliged 
to dissent, as regards •the United Kingdom, that 

portion, of the Resolutions of the Venice Congress'which 
affirms the obligation imposed by the Convbntfon of 

Bema,*Afts. 7 *and 9, on the authors of , , /pub* 
lished musical compositions to declare on the titi&^p^e; and 
at the commencement of the work, their intentitm bb forbid 
its publ^^^lEpcntiQn, is incompatible with 
property^-yestOd in the author.” We feel 
what is .udinted^ in this country at least, fort the 


of tiie,.^l^^;';8eemir to us to be just the^carrytn^^^ of the 
Berne ^^^S tmder the sanction of Municipal We 

whether the authc^ does 
forbid qfder thht application may, 

if to the iumhbr; through iais. publisher, 

for - As object for which it would 
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bje sou^tis usually a charitsibSe one, we may assume that 
the not often be refused. At any rate, 

not be worse than it‘ nosy and 
ehange in the existing Law, : or ., lather 
chaoS^^ wbtdd probably be for the better. -"We are 
not ^re. . however,, whether we rightly understand 

. «K ^ 

the wording of the Venice Resolution. We suppo^ that 
the '* Anther ” mentioned therein is the author either of thp 
song, that is, of the words, or of the music to which the 
song^has been set. What we fail to see is how the necessity 
for such author publicly stating that be forbids the public 
rendeimg of his words or his music constitutes an infrihge- 
men|j|^ the “ right of property vested in (appartenaut d) 
the author/’ This may be owing to our British density of 
intelle<^. . Anyhow, we do not profess to be quite^clear as 
to wl^t the Venice Congress really meant by the Resolution 
which ,wa. have been criticising. Perhaps, if the next Con- 
.gress of the Association should continue the discussion of 
this blanch of the subject, it may take the state of the Law 
in the^United Kingdom into consideration, as the Venice 
Congress probably did not,r^though British mepibers of the 
Assoc^tion were present, we believe,—and give us the benefit 
of ananmnded reading of the Venice Resolution,% the light 
of the'^^te of things which is produced by the al^iree of 


any requirement for the public declaration of teservation 
of thef> right of public execution in the case of. Musical 
workit^i^Wthis must be, we apprehend, the^^eAl gist of 
the ' Forbidding the public execution cap only, it 

mean the reservation of the rigi^pf. public 
execmthidlby^^ aqjthor. He is surely entitled ^^reserve 
thip>,il^t^5^WpubliC' are equally entitled to kuoW:tbat he 
resenNSa ^' O^ierwi^ we reach Chaos; ^Wbile<m!^fe'stibject 
of we may note. /Biat the, Vphice: Con- 

great, ^as a^ikti^br ju-ac^ recc^ni|it4^that music 

ought to preserve the character of a universal language, so 
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as to be understood by all nations, expressed the desire 
that ■*tbe/ar»»MZ«,.the shades of tone (nuances), and themove- 
ment^^l^e indicated in Italian on the mnsical coihpositions 
of alt countries.”' On this point, at least, the Venice Con¬ 
gress Was no doubt in harmony with local feeling. 

A more important question was dealt with when the 
Congress can^e to discuss “ Representation,” and it was 
resolved that “the cession of the right of publishing a. 
musical or, dramatic composition does not carry ter the 
publisher (au profit de Viditeur) the right of execution or 
representation of the work. This right continues to vest 
in the author.” Unless otherwise agreed between author 
and publisher, we presume ; i,e., there must be a sQ|||Pu*ate 
convention as'to this further right. But we have seen that 
the Venice Congress considered it an encroachment on the 
author's right that he should be bound, as in terms of the 
Berne Convention, to notify to the public the fact of his 
cession or retention of the right of representation or execu¬ 
tion. In the absence, therefore, of any notification on 
the title-page, or - at the head of the play or musical 
compositidh,, to the effect that it may be represented or 
executed, the language used by the Venice Congress would 
lead us toiale conclusion that such representation or execu¬ 
tion Woura be illegal. This presumption of illegality seems 
to us harsh, to say the least of it, as well as full of practical 


inconvenience. For, as far as we can see, musical education 
would Ijedonib a work fraught with danger to masters and 
governesses. It would be “ execution,” we presume, if a 
child strummed through a piece> under the pati^t “ one, 
two, three/’ of a lor^-suffering Daily Governess. ' From the 
author’s point of view it woul^probably also ** murder,” 
but still, music has to be taught, somehow, and not ail of 
us are born musical geniuses.' This appears to us quite as 
practical a dil^ulty and quite as full of hardship as the 
other case, ali^dy discussed, of the so-called rendering 


—2 
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au^ we doubt that fact of 
execution in the several cases ad' 
oave^^E^b', but because we believe the to 

M m'eli such cases non-existent, and because we'C'Oasider 
t||E riiil fraud to be committed Cn the necessarily i^prant 
ij^^iic/'frpm whom the fact of the reservation is dar^lly 
concealed, and not upon the owner of that portion of the 
Copyright who so conceals his ownership. 

It wiU'be seen that we are obliged to dissent from much 
of th^jdbetrine of Copyright formulated at the Venice 
CoDHm^ but we dissent in the truer interests, as we 
belie^^ alike of Copyright and of Literature and Art. 

' ' ' ^4 I “ 

^ Beside^ the Official text of the Resolutions, ptinted as 
tm communication from the International Literary 

and.Xr^tic Association in the number for AuguSt-September 
.•lastof the Kevuc Libre, a new series of Laljeme France, we 
have also been favoured by one of the Secretaries of the 
Assoi^tion,, M. Ocampo, a countryman of Cervantes, we 
belipye,^with an account of the Venice Congress contributed 
by hiffi the Revttc Generale, and now reprinte^-^ pamphlet 
form* Isi- Ocampo does full justice to the^ side of 

the gath^ng, without neglecting its graver asppi^s. Tliat 
S0)C^f'side itself, however, wa 4 full of historic interest, as 
it' cpiiild not fail to bp whfe a Count Tiepolo^%yndic of 
Vehiiik'.ii^S the cicerom of nie*As 5 Dciafibn halted 

to a4tnn^ frescoes of a long bygone iTiepoiO on the 

Palazxo of Mira on the Btepta, Where 
HjeniyFrapee was entertained mbst &tii^ptuously 
iO the'ttp^ ipf the Republic, by Federigo Cohjfcarini; Pro- 
curatbjirWf'St. Mark. ^ ’ 

excursions to Torcello aijd Mii^p and Bu^ 
the Association were. treading ami^ the .j^Kss ^of a great 
Past, and of wonderful ol 4 en industries iii’m^ic glass 
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and j^ce,. puttiog: fc 4 th fr^^h shopts, promising a renewal 

of sp^ . at least of tUese-glories, pnder the impulse of the 

new . itself> felt throughout Itely. . ifhe lace- 

maltiii^^-^ipqustry of Burano had dwindled dowjn till the 

knowledge:of the delicate craft remained, in 1^2 jwith a 

single old ^oman, when the patriotic energy of the C%ntess 

Marp^Up and the Princess Giovanelli placed that old woman 

at til^ihpad of a School of Lacework which i^ at sal|^ 

timea School of Art, where something like a hundred and 

Burano girls earn an average of six francs a w^ek, ri^ng 

in individual cases to be nearly four francs a day, by^e 

wonders which their lingers bring forth. Burano was all 

in fcita to welcome the Association, and M. Ocamt^was 

greatly struck by the warmth and the universality m the 

• \ 

welcome accorded by the good islanders, a welcome tvarmer 
than that of many a town, dnd evidently sincere. 

.What, asks M. Ocampo, can the poor fisher, folk of 
Burano have known of the depth and the breadth of the 
Thought of Man ? We cannot tell him. Only it is clear 


that at least the Burano people thought that the Members 
of the Congress could appreciate alike their Lace work 
and their warm welcome, and they felt, no doubt,,that they 
were themy^ves sons and daughters of St. Mark,J^nd that 
it was ^h^r %uly to receive the ^guests of St. MatJ^sWith a 
hospitality worthy of the palmiest days l^epublic, 

and f^ n^re free, from any notions of ulterior bene^L With 
all this'/^ie^ and hearty reception, one sad thought still 
presents ..itself to M, Ocampo’s mind as he tells of the 
Venice Cpngress ** en Seance ” and “ cn Gqndole.** ^ Here, as 
everywhpre/else, he^Ays, we are met, as a Congress, by the 
warning, “Do not talk Politics.” .Well, of ppurse, he 
continues^Jyve do, not want to talk Politics :*we;^ly want 
Justicf, fof Ju^Cie, j^ithout any reservations. But wherever 
^ 'vjfQ gQ-;-apdJt^^remark of M. Ocampo is only top painfully 
true-^we see with their swords ^heathed, it is true, 
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but with their hands on those sword^and ready to draw 
themi at a tobzne&t's notice. Too true; the nation6«Qf the 
^arth jhrll of distrust for each ^other, an<^thj^ia Swords 
atn ajl tob ready to fly from the scabbard at any nctohient. 
Front this point of view the teachings of the Congresses 
of the International Literary, and Artistic Association are 
indeed full of sad teaching. But it is something that the 
Aisociation sliould itself go to and fro among the Nations 
on a mission of Peace and Justice and Civilisation. It is 
something that in the midst of the invention of deadly 
aiM yet deadlier engines of war, there should be a body of 
men going from country to country, avowedly knowing 
nothj^ of Party strifes and National jealousies, and seeking 
only how to protect the author’s right to the creation of his 
brain, ^d^how to spread abroad the best thoughts of the 
))est men in the interests of Justice and of Civilisation. 
From tljis point of view the Congress of the Association 
are full of teachings of Hope. 

The Year Books. 

« 

In the^Keadings delivered before the Hon. Society of the 
Inner Tbmple by Sir Patrick Colquhoun, LL^j^, Q.C., as 
Reader for 1887, and since^jublished /?jV 

Fear, ^ySiRPATRicK Colquhoun, Q.C.,LL.D. 7 m.A. 
Tinkler and Hillhouse. i888), the learned Reader devoted 
the space of one entire Reading to the subjec^of the Year 
Books.. It was much to give no doubt, in days when the 

B|ack ^tter ” type of Lawyer, whom Sir Patrick con¬ 
sidered a,necessity for the understanding of this ancient 
Legsd literature, is*so rare among us. 

That Jbfe Year Books, which, with the Roi, Cut. Reg,, 
edited by Sir Francis Palgrave, constitute the ''oldest 
consecutive records of the Case Law of England, ought 
to be printed with all the helps to. thejr right under- 
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Standing which modern knowledge can afford, is laid 
down ^3 'an axiord by the learned Reader, and we 
are gfedf 'lb -find it so laid down. The labour involved 
in the caring out of this really necessary work is, how¬ 
ever, unquestionably very great; and, indeed, so great that 
Sir Patrick thinks it could only be accomplished either by a 
public body (is the learned Reader thinking of the Inns of 
(Joirrt ?) or by Government. To a certain e?den^ GoveAi- 
ment aid is already pledged to the undertaking, though not 
necessarily, as far as we know, to the full extent desirable. 
What has down to the present time been done in the Way 
of bringing out careful and scholarly editions of the Year 
Books, under the direction of the Master of the Rq^ls, is 
fully acknowledged by Sir Patrick, who recognises the 
value of the work commenced by the late Mr. A. J.Horwood, 
and now carried on by his former fellow-labourer, Mr. Luk^ 
Owen Piker M. A., of Lincoln’s Inn and of the Record Office, 
one of whose last issues is before us (Y^ar BooMSj 15 & 14 
Edw. III. -Edited under the direction of the Master of the 
Rolls. By L. Owen Pike, M.A. Longmans. 1886). 
But a great deal remains to be done, and some definite 
plan ought to be drawn up for its doing. If the Master of 
the Rolls.^uld see his way to authorising Mr/Pike to 
bring»ouf> volume at least annAlly, with perha^ in some 
years a supplementary volume of Glossarial, or other 
relative matter, much would be secured, arid there 
would be the benefit of keeping up the streanrf df tradi¬ 
tional, knowledge derived from Mr. Pike’s long personal 
labour in the field, and his association wjth Mri Hotwood. 
What would be a good thing to do, however, and what the 
Master of the Rolls himself would probably so recognise, is 
one thing, and what funds could be extracted fer it from 
the Treasury is quite another thing. Our Departmental 
economics do not seem to be happily conceived in the 

‘ ' j . » 

interests of legal and historical literature. We have known 




ig 6 Ql^ARTERLY NgTES. 

of inofe ffc^idae valtia instalment the isaufes which 

fpt:,' on the'>fail9ifc^ of ii 
ly blocked by 

1^ : would probably be a moret 
less euphonious epithet. We can <i^ly 

%hat an, owning there is for sei^milB ' cbntri- 
bulK^ to the History of English’ Law, and l^ve it- to 
the Mastipr df the Rolls to overcome what he can of the 
parsintohion^ attitude of the Treasury, and tothe Selden 
Society, gr.^ny other Society of like aims, to fill up the 
gaps. ' Doubtless, men equipped for the task are not to be 
found^-^^very comer; but they exist, and we quite believe, 
witb-,^^lPatrick Colquboun, that if the work be seriously 
taki^^^lhand, the men will not be wanting. The work 
itsi^f, |^^gh undoubtedly hard, is not without points of 
as well as interest.* The very colloquial style 
of between Bench and Bar lends life to the 

scOjaihitseem to hear the suggestions obiter, made by 
Shftj^uV" and Aldeburgh, and others of the Judges of 
Medaa&y^Engl^d^ whose names have become familiar to 
the itjadpp^ tfatongh the labours of Mr. L. Owen Pike. The 
hrcc^^ft^w^ might say constant, recurrence of the same 



then/^>a^/the practical monopoly of the fortunate feyr, 
;^ade their way to the Bendh, while, tlte less 
rs of the Bar perhaps then, as tto^^tbecame 
1 ’ noted down the arguments of their -more 
and the decisions and d^kibf Jud^s. 
ti)ortance of. such an und^^tkuig^as the 
of the Year Books seems-^bid^V and 
>n " we should be glad if its dtfe<^th^ wh&ean 
pi^gms^^ri^auiied^ in the hands of those 
dorie SO' it* The chief difficjU^ dbnhecte 
with-iis cohipletion under the direction of 
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the Rolls/ wquI4 Wppear ^o be . the Financial obstacles 

^ . , * 

oppi^^vb^ ihe toO constantly repeated No».Foss»mMs of the 
No» Pos5«w0*s' which, in point *bf fact«, is 
to l^on Volumu^. It is at best a bard.struggle to 
g^ tlT^r^Owances necessary for a piece of mere literary 
work obi of a Government Department respon'sible for. the 
allocation of fundSv But to get that Department to Ifo on 
^allowing expenditure for transcribing and editing volumes 
which Can scarcely be expected to have a remunerative sale, 
is harder still. The Chronicle Histories of England, from 
the Creation of the World to the Middle Ages, have no 
doubt a better chance, both of funds and of remuperative 
sale; or rather perhaps their chance of funds is greater than 
. that of the Year Books in proportion to their greater 
probability of sales. Thus, wf have seen Pipp Rolls, 
which were taken up years ago by the Govornmegt, 
in the days when Sir Francis Palgrave^^ Kemble, 
and other distinguished Masters of Historical and 
Legal Record reading, were to a certain extent a power 
in the land, have been long since laid on the shelf, only to be 
again brought to the front through the exertions of private 
individuals, who have formed themselves into a;/‘ Pipe Roll 
SocietyWe are glad to know that private ^terprise is 
coipaing forward to carry on the unfinished work of olden 
Royal Commissions, but we none the less reg^- that the 
work: should have been so long left dormant, and that it 
shoulcl^^ba taken up afresh only when, the master minds 
who j^aaned and commenced the original publication as 
part.Of a Consistent scheme of well-thqiight-Qot'Historical 
RCcoM'^hlicatidns Irave long passed away. The Leaders 
of writing in the England of the preseat genera- 

rule, ^ Record readers liice Palgrave and 
K^l^-4iid<^ad,^they are in some notable ex pro/esso 

Bishop Stubbs and Mr. Thorold Rogers 
belici^ of the most brilliant exceptions to 
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this rule. So far, it iS to be fe&red, bo<h Record reading 
and Historrc&i research are the sufferers. The gresiter, 
therefore^is the need for supporting those who still semain 
amotng.xis al^e to do good work in both branches. Mr* Pike 
has shewn himself to be both a skilled Record r^dOT in his 
editions of the Year Books, ^nd an able Historian in his 
History of Crime. We shall be glad if any words of ours 
should have the effect of strengthening his hands for the 

t 

continuance of his good work, and with him the hands of 
all who n^ay devote themselves to such laborious but 
important and valuable publications as the Pleas of the Crown, 
the Pipe Rolls, and the Year Books of Mediseval England. 


Lottdm i/farriage Licenses, 1521— i86g. Edited by Joseph 

Foster* Quaritch. 1887. 

♦a 

The late Colonel Chester, D.C.L., Oxon., LL.D., Columbia 
Coll., N.Y.,>n American citizen who spent all the latter part 
of his life in this country, honoured alike by English and 
American universities, for his' untiring researches into the 
English sources for American Genealogy, devote^^immense 
labour to the transcnption of the various set§ oTHlarriage 
Licenses which issued from the offices of the . Vicar-Genefal, 
the Bishop of London, and the Master of the Faculties, 
and which are distinguished in this work by the 
several initials V., B., F. These Licenses, as Colonel Chester 
took care to point out, commenced at a period mOi% than 
thirty years further back than the earliest of Parish Registeils,' 
and have, tbe^i^ore,•a special value in genealogical investiga¬ 
tions. . Th^ are, of course, not evidence in themselves that the. 
marriage for which the License was obtained actually took 
place, but they afford ^strong presumptive ground for the sup¬ 
position^ which, in most cases, would be substanffated’by the 
Register of the Parish, or of oiie of the Rarishes, ^h^cated. 
They are thus material of great value to all who are'^ig^ed in 
genealogical investigations, or in cases involvii^ the pr<x>f of 
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pedigree,- and from t^jis point of view may be recommended to 
the attention of both branches of the Legal Profession. To 
the student of Legal Biographji^hey are of interest as frequently 
contaiiftng hames of former Legal worthies, whole families of 
whom ^mctimes pass before the reader. Thus, we find quite 
a family group of Caesars, including Charles, son of Sir 
Charles Caesar, knight, late Master of the Rolls, deceased,” 
who was to be married at “ .^t. Foster, London,” which we take 
to be St. Vedast, Foster Lane ; Sir John, son ^of the “ Right 
•Hon. Sir Julias Caesar, Knight,” who was to be married at the 
Rolls Chapel; and Julias [5ir, of course a specimen of delightful 
i6th century orthography] Cajsar, Doctor of Laws,^and. one of 
the advocates of the Arches.” 

How the Right Hon. William, Lord Byron, Baron of Roch¬ 
dale, was supposed to be able to contrive being married at the 
Cathedral Church of Westminster in 1685, we do not precisely 
know. We presume that the clerk who filled in the blanks 
must have been imitating the good Homer at that moment. 
The misdescription, however, was of a more tolerable kind 
for the Dean and Chapter of the Royal Peculiar and College 
than that by which we understand that of late year%, desiring 
to be licensed for the celebration of marriages, they have allowed 
their venerable Minster to be described as a parish church in 
the Diocese of London 1 What can the shades of the olden 
Abbots think of such a description ? Some who are not shades, 
however, have suggested that the Bishop of London had Ipng 
been schemjpg to effect such a downfall of the special divinity of 
that solitary grandeur in which the great West Minster stood aloof 
from all Diocesan delimitations. If the historic and legal interest 
attaching to Colonel Cliester’s London Marriage Lieges should 
be so far appreciated by the public as to warrant the issue of a 
second edition, we hope that Mr. Foster will see his way to 
altering some of his extracts from the Latin descriptions of 
parties from the accusative to the nominative. It is hard to 
see how k ** ftautam/* for instance, can hav^ married anybody, 
though we can understand it of a nanla. Some of the 
vernacular descriptions, ,particularly when Scotch, Irish, or 
Welsh, names of persons or places occur, standrin need of verifi¬ 
cation, oc at least of annotation, being plainly wild distortions of 
the original. Some enigmas in genealogy propounded by Colonel 
Chester from these Licenses still remain enigmas, as far as we 
are aware. We do not think, for instance, that it has yet been 
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settl^ who was that** Katherine, Countess^f Cofneworthe [w, 
for (^arniyat^^j in Scotland,. widpw, about a6,** . who» on 
15th 1662-3^ had lic#Be from the Vicar-Geperal’s 

Office to ma^ .Samuel Collins, of London, doctor physic. 
On i5t;j>eceniber, z66z, the same Countess had been described 
as ^ed 24, in a License to marry *‘William Watkins* of the 
City of. Westminster, Esq,, widower.*’ 


A Compendium^ of the Law of Property in Land. By W. D; 
Edwards, LL.B., of Lincoln’s Inn, Barrister-at-Law. StevenS 
and Haynes* 1888. 

There is ^strong flavour of Vol. II. of Blackstone’s Commen¬ 
taries about the present work, and the writer has avowedly made 
use of Sir William as an authority. The book is divided into 
four parts; the rights of ownership, the rights of property 
inferior to ownership, the transfer of fights of property in land, 
and the legal capacity with reference to the rights of property 
in land. . These parts are dealt with in detail, and the legal 
d^sioDS.aflecting them are carried* down to date. The author 
acknowledges the assistance of a brother member of the Bar of 
his Inh^>Mr. A. B. Woodcock, in the revision of his sheets. A 
perusal of Mr. Edwards’s book cannot but draw the attention of 
the reader to the fact that modern legislation has removed many 
of the old distinctions between Realty and Personalty. Indeed, 
it is no means unlikely that the difference between the two 
specif of property will be extinguished by future legislation, 
and the fine distinctions which have amused and p'j^zaled our 
fathers will become things of the past. Of what practical 
utility is it to hold that shares in the New River Company’lre 
Real property, while the shares of all modern Companies are 
Personalty ? Or that trees sold apart from the land are 
Personalty, while the same sold with the land are ^eahy ? 
We mity well spared the infliction of these and other dusty 
fragments of antiquated lore, and Mr. Edwards's book has done 
good service , in preparing us to deal with such matters from a 
compfenenstble and common-sense point of view. 

——— . - ^ . 

Digest of Cases Decided in the St^ento Courts of 
Scofkis^ jsn 4 on Appeal by the House of Lords, 1877^1883. By 
Henry Johwstpn, C. C. Maconochie, and| Huqk J. E, S’raser, 
Advoc 4 t^* Edinburgh: T. & T. Clark, , i88b< 

This Digest, a continuation of that published in 1878^ contains 
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in very convenient Vorm the pith of the decisions, within the 
years above stated/of the Supreme Courts in Scotland and on 
appeal^therefrom t6 the HouS#of Lords. Certain changes in 
the mode of distributing the cases have been introduced in the 
curi^t volume, but the general scheme is substantially the 
same as that adopted in the former issue. One of the changes 
made consists in the mode of referring to such parts of the 
Statute law as are, by the respective decisions, brought under 
review or incidentally noticed. The arrangement diffets in 
some respects from 'that followed in legal works of a similar 
character in England ; but. the Scottish plan would seem, on 
the whole, to be entitled to the preference. On tho other hand, 
we have not the useful table, to be found in XheLaw Reports and 
Law Joxmial Digests^ of all the Statutes so specially considered 
or referred to. Where a Digest is publisHed in “ continuation ” 
of one or more issues of a like character, whether by identical 
editors t)r not, it is well to have noted within each successive 
issue, the number of volumes already in existence, with the 
periods which they.respectively comprise. But this informat^n 
is not afforded here. Another useful table to be found in the 
Law Reports Digest^ that of the Titles and Sub-titles, might well 
be adopted by our Northern friends, and it would be especially 
convenient for those to whom the Law of Scotland is not 
altogether familiar ground. With regard to the body of the 
work, the effect of the’various decisions appears to be given 
with sufficient fulness ; and the different heads, with thei^ sub¬ 
divisions,^nre clearly and distinctly specified. There is a list of 
cases followed, overruled, and specially considered.” The form 
15 T*lhe Index of Cases contained in the Digest is in agreement 
with that adopted by the Law^ Reports, and from its greater 
clearness appears to us better than that selected by rival publi¬ 
cations. The volume is an exceedingly handy one, and the 
type jdl that can be desired. 

Hints OH Advocaey. By Richard Hai^as, Barrister^at-Law. 
Seventh Edition. Stevens and SonS. 1884, 

In again pre^nting to the public his Hints on Advocacy, 
Mr. Harris states that he has not ventured to make in this, 
his sey^th edition, any material alterations. He therefore 
assumS, and the assumption may be pardoned, that continued 
support involves approval of the work, and that amendment is 
neither desired nor required. Undoubtedly, there is much in 
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the Hints that Ae young advocate may res(k with profit, though 
if would be a g^eat mistake on hia part to infer that if only 
sufficiently saturated with the contents he could reaeonably 
hope to manage a cause with success. Our author, indeed, 
points out (p.<22i), though hardly so forcibly as might be desired, 
that the best preparation a man can have, to qualify himself 
for one branch of the duties of an advocate, is to study care- 
fully the mode in which “ the best men proceed, and to acquire 
a knowledge of character, of human nature, of what is called 
the world." We should say that the first part of this recom¬ 
mendation is of sufficient importance to be presented to the 
young aspii^nt alone. For to study the mode in which the best 
advocates proceed is safe and valuable instruction, not in one 
branch only, but in advocacy generally; though, of course, a 
knowledge of the worffi is essential to one whose business it is 
both to examine and to convince men of the world. We think, 
however, that the statement in the Treatise under review affirms 
too much in alleging that nine-tenths of the New Trials are 
due to blunders of advocacy, and in hinting that the Judges are 
seldom thq, responsible parties. 

Under the head “ Cross-examination," sound advice is given, 
Ihough perhaps there is too great a tendency to suggest devices 
and ingenuity at all times. The following passage, however, 
is not to be complained of: direct question intended to 

elicit an answer adverse to the. witness'seldom succeeds." The 
only question might be whether it was not too obvious a truth 
to require to be stated at all. But, in justice to tdr. Harris, 
we cannot avoid recalling that even a distinguisbed Judge now, 
on the Bench shewed on one occasion so little of the supposed 
Judicial mind as to attack counsel for putting to a witness 
indirect questions to prove his drunkenness at a particular 
time. ** What you want to shew is that the man was drunk; 
then why," cgntinued his Lordship, don’t you ask jiim at 
once ?" The descriptions of the different classes of witnesses, 
and the inode of ddkling with them*may be useful, but we 
prefer to direct attention t6 the extracts from the Palmer trial; 
these are both interesting and eminently instructive. In the 
warning against “ Oratory," in certain cases, we entirely 
concur, while accepting the remark (which is also* a^ebuke) 
that the art of speaking is far too little cultivated by Bar. 
Mr. Harris has few competitors in the field. Sheriff Lees is 
one of the few, in his useful work on Oral PUading in ths 
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Sheriff Courts recent^ noticed by us. It may be that a larger 
and more scientilic Treatise cannot be looked for where 
example rather thati precept would seem to be the better 
guide. In the meanwhile, however, the ypung advocate might 
do worse than study the hints and illustrations afforded to him 
in the work before us, while not neglecting the suggestions 
in pari materia offered by Sheriff Lees, and which are, in the 
main, as fully applicable to advocacy before an English Judge 
as before a Scottish Sheriff. 

Rules for the Interpretation of Deeds^ with a Glossary. By 
Howard Wjvruurton Elphinstone, Rouert F. Mdrton, and 
James William Clark, all of Lincoln’s Inn, Barristers-at-Law. 
London : William Maxwell and Son. 1885. 

The authors of this book are to be congratulated on having 
discovered a void in legal literature, and offi their patient 
efforts to fill it. No small amount of labour was necessary to 
codify (for the book is a Code, as far as it goes), without an 
unreasonable number of ** exceptions,” such masses of ojd 
world learning as have furnished the foundation^ for their 
work, and to prove by modern illustration how the principles 
of Coke’s. Institutes, Sheppard’s Touchstone, and Cruise’s Digest, 
are yet instinct with undying life and vigour. That the 
seeker after the true interpretation of Deeds would do well to 
dismiss from his mind all decisions on words as used in a will 
cannot be pressed home too. forcibly, and we are glad to see 
that the j^nciple is generally observed here. A moderate 
use of the book in practice, including the test of citation 
arguendo, in Court, has confirmed the favourable impression 
produced on us at * its first appearance; and the book may 
specially be commended as one for noting up, owing to the 
careful analysis of its subjects under appropriate headings. 

The Glossary at the end i^, perhaps, more curious than 
useful; it is certainly incomplete, and is made up by a some¬ 
what arbitrary choice of words. It might well be omitted 
from subsequent editions of the preSent^treatise. But if the 
authors would, on such a foundation, furnish the Profession 
with a new and accurate Law Dictionary, they are evidently 
competent to do so. 

Abordage du Navire de Cominerce Frant;ais la “ Villede Victoria," 
etduCuirasse Afiglais le ** Sultan," Par M. Edouard Clunet, 
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Avocat a*la.Coar sle Paris. t^aris,* Marchal et Billard. 
1888/ ^ . 

The able Pamphlet which has lately b^n put forth^by our 
valued Co^eague^ the learned Editor of the Journal du Droit 
InUmational Prive of Paris, is of twofold interest, both as 
dealing with an International case of collision in the ;^erritorial 
Waters of a.State not that of either vessel,, and moreover 
befw^n a man-of'War and a merchant vessel, and also as one 
which was spoken of at one time as affording grounds for an 
appeal to International Arbitration. The facts are sipiple; 
and not disputed. The collision took place in the Tagus, 
off Lisbon,^through the sudden breaking of the chain which, 
kept the British Ironclad, Sultan, at the anchorage appointed 
for* her by the Captain of the Port. In the collision which 
ensued, the Ville de Victoria, belonging to the French Company, 
** Chargeurs R6unis,’* was sunk, and a serious loss of life and 
property occurred, which was, under the circumstances^ abso¬ 
lutely unavoidable, as the Ville de Victoria, being rammed by 
tbe Sultan, sank within ten minutes. 

Expres^ons of sympathy were at once offered, both on 
the part of the Channel Squadron, .to which the Sultan w^s' 
'attached, and in Parliament. The French Chambers, ?iow- 
ever, wanted something more than sympathy, and when it 
appeared that no proceedings could be taken against the State 
in this country, but only against the person of the commanding 
officer of th^ vessel causing the collision, a good deal of irrita¬ 
tion was manifested, which was perhaps natural cither than 
reasonable. The suggestion of International Arbitration was 
then made as a tertium quid. M. Clunet examines the varfdus 
questions -thus emerging in the calm light of Juridical- Science. 
He thinks that the privilege of the State, in this country, to 
immunity for the wrongs done by its servants, the commanders 
of ships of war, is extravagant,.and is certainly sq held on tjic 
Continent. We are not quite surewhether M.Clunetunderstands 
that it operates quite Ss hardly against British subjects. The Queen 
herself may run down^her own subjects, when on board her own 
yacht, crossing the Solent, and the survivors have no redress si^ve 
by action against the officer in command at the time of the 
collision. The question is obviously, as M. Clunet clearly sees 
and expresses, one calling for the modification, it may be, of 
Municipal Law, or for voluntary compensation by the State, but 
it is not one suitable for International Arbitration. 
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I.^THE LEGAL AND POPULAR MEANINGS OF 
* . CHARITY. 

r jlHE recent Judgment of the Court of Appeal in TJte, 
r*- Queen v. The Commissioners of Income Tax* must have 
fallen ts a thunderbolt on many charitable institutions, 
supporting as it does a definition of charity which is very 
alien to the spirit of the times. Though the Equitable 
definition of charity in England grew up in a very anomalous 
manner, a long series of decisions from the days of Sir 
Francis Duke in the early part of the seventeenth century ^ 
down to the present time, seemed to have made it an 
established principle of our law that the term charity, or 
charitable trust or use, could only be explained by reference 
to the Statute of Elizabeth (43 Eliz,, c. 4). The list of uses 
there given^is not having; been employed " according to the 
cJbajT.itable intent of the givers and founders thereof,” 
was taken as a description, by sample^ of the kind of use 
which the legislature recognised as charitable and protected 
by the now obsolete system of Commissions which that 
Statute provided. 

Prior to the passing of that Statute, perpetual trusts 
(similar to those since known as charitable) had been 
recognised and protected in the Court of Chancery, but 
the term “charity,” in the English Common Law as in the 
Civil Law, was unknown. The perpetual trusts which 
were so protected were almost entirely of an ecclesiastical 

* L.R. 22 Q.B.D. 296. ■ 

^4 
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or religious .nature, and it was mor^ on-this footing as 
“ pipus uses than- on the ground of charity, that they 
received such protection. It is noticeable, howe^r, that 
in the Calendars of Proceedings in Chancery, published by 
the Record Commission, we find the term charity ” used 
in a bill of complaint filed in the reign of Henry VI. by 
one William Babington against William Gull, in whose 
hands the phtintiffs mother had placed 6oc marks “ for the 
purpose of founding a charity in the church of St. Peter 
of Flawfcjrth.” The Statute of Elizabeth does not give on 
the face of it any definition of a “charitable use”; it 
refers to the term as one already well-known, but the 
popular usage being apparently somewhat vague, especially 
under the confusion which recent religious changes had 
caused, instances of the kind of trust, abuses in which 
were to be enquired into by the new Commissions, were 
' giveai in the well-known preamble, which is repeated in 
the Mortmain and Charitable Uses Consolidation Act, 1888, 
‘ while the rest of the Statute is repealed. 

The Reformation and the Suppression of the Monasteries 
had then recently given rise to the doctrine of Superstitious 
UseSjWhichfound expression in the two statutes 23 Hen.VUI., 
c. 10, and I Edw. VI., c. 14, and which is stilKv^D't of our 
law, except in so far as it has been curtailed *by the various 
Toleration Acts and by the Roman Catholic Charities Act, 
1862. Considerable doubt seems to have been felt at the time 
as to the validity of other uses which had been closely bound 
up in the past with the uses now called Superstitious. An 
Act of Elizabeth, prior to the so-called Statute of Charit¬ 
able Uses {43 Eliz., c. 4) expressly authorised the giving or 
bequeathing during Vhe 20 years then next ensuing by any 
person, in fee simple, of all or any part of his lands, tene¬ 
ments or hereditaments, as well to the use of the poor as 
for the provision, sustentation, or maintenance of any 
house of correction, or abiding houses, or of any stocks or 
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stores.* - The Act^not having “taken such effect as was 
intended by reason that no person could erector incorporate 
any hoSpital, houses of correction, or abidiiigplaces/* without 
a license in mortmain, power was given by a later Actt to 
erect, found, and establish one or more hospitals, maisons 
de dieUf abiding places, or houses of correction, which 
should take lands to the value of ^200 per annum without 
Jicense in mortmain. 

The Statute of Charitable Uses, which was passed not 
for the purpose of defining charities, but to •provide a 
remedy for abuses in the administration of perpetual 
trusts, then existing, or afterwards to come into existence, 
gives incidentally the list above-mentioned, illustrating the 
kind of trusts intended, in order to shew which of them were ^ 
■still valid despite the doctrine of Superstitious Uses. But it 
is perfectly clear that the thing and, to a certain extent, the 
name also, existed long before the Statute of Charitable Uses 
was passed. Nevertheless, the words “charitable use in, 
the so-called Mortmain Act, 9 Geo. II., C..36, have always 
been construed as referring to this preamble; and in the 
Charitable Trusts Acts, on which the jurisdiction of the 
present Charity Commission is based, “ charity “ is defined 
as meaning “every endowed foundation or institution 
ialfring or to take effect in England or Wales, and coming 
within the meaning, purview or interpretation of the Statute 
43 Eli^., c. 4, or as to which, or the administration of the 
revenues or property whereof, the Court of Chancery has 
or may exercise jurisdiction. The two parts of this defini¬ 
tion have hitherto been regarded as co-e.^ensive. Now the 
decision of the majority of the Court of Appeal in Queen v. 
Commissioners of Income TaxX was shortly ^his, that in a 
Revenue Act, extending to all parts of the United Kingdom, 
the term “ charitable “ must be construed in a sense under- 

• 35 Eliz., c. 7, sec. 27. t 3 Q EHz., c, 5. t 22 Q.B.D. 296 
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stood throughout tlie United Kingdom,.that it is understood 
throughout the United Kingdom only in its popular 
sense, and that in its popular sense the term is confined 
to gifts in trust to assist persons to obtain something 
which by reason of poverty they could not otherwise 
obtain, or, more briefly, to the relief of poverty. Poverty 
in the recipient'is thus made an essential feature of a 
charitable gift in the popular sense. That it was in the popular 
sense that the term was used, in the Income Tax Act had 
been alre^idy decided by the Scotch Court of Session in 
Baird Trustees v. Inland Revenue, and that decision had 
certainly considerable weight with the English Court. One 
of the main questions that had to be answered was whether, 
in Scotland and Ireland the term charity or charitable 
trust or purpose was employed in the same sense which 
l^ad long been given to it in English Courts of Equity, and 
on such a point the judgment of a Scotch Court of Appeal 
would naturally seem to be an important guide. Tlic 
' correctness of supposing tliat there is one law of charitable 
trusts for England and another for Scotland or for Irelaiul 
has, however, been questioned by Lord Justice Fry in his 
minority judgment in Queen v. Co}nmissioner9 of Income Tax, 
where a number of Scotch and Irish cases, recc^nising the 
existence of charitable trustsin the English sense, were referred 
to. He held that the English doctrine of charity applies in 
Ireland certainly, and, according to the highest authority, 
that of the House of Lords, in Clephane v. Lord Provost of 
Edinhurgh,\ in Scotland also. If that is the case, the 
argument that the^word must be used by the Legislature 
in the popular sense, as being the only sense known 
throughout the Kiflgdom, would fall to the ground; and 
the tremendous difficulty of explaining what is popularly 
meant by a charitable purpose would need to be faced no 

• 25 Scottish Law Reporter, 535; 15 Sc. Sesa. Cas., 4th ser. 682. 

f L.K. X H.L. Sc. 417. 
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longer. We shoul<i|also be saved from the necessity of 
supposing that the Legislature has sanctioned, by granting 
to certain gifts exemption from taxation, a principle of 
giving which runs directly counter to the policy of the 
English Law. 

It is true that in popular language “ charity ” is 
usually supposed to have the poor as its objects. We 
talk of “ living on charity,” of the “ indiscriminate 
charity,” that is, indiscriminate almsgiving, which the 
Charity Organisation Society labours to abolish, and it 
might even be said that among most people the idea of 
“charity” was confined to almsgiving. A charity school, 
again, is one in which not education alone, but food and 
clothes are given, and in which the children are admitted 
distinctly as poor. To give a man work “ out of charity ” 
is to employ him because of his poverty. Poverty, however^ 
is a relative term, and if we make this our standard of 
charity in construing an Act of Parliament we must neces¬ 
sarily, sooner or later, draw the line somewhere and fix a 
certain income, to exceed which shall disqualify persons as 
recipients of a charity. The judgments of the Master of 
the Rolls and of Lord Justice Lopes aim at meeting this 
difficulty h^ suggesting that the question is not one of 
p5^verty in the*abstract, but of just such poverty as makes 
it impossible to obtain the benefits which the charity 
is intended to confer without assistance. But on this prin¬ 
ciple, if logically carried out, the phrase charitable purposes 
might be made to cover any trust intended to give to people, 
whether in the ordinary sense rich or poor, something 
which they would not obtain otherwise. A trust to provide 
the Canons of St. Paul's with a steam-*yacht ‘apiece would 
be charitable Jn this abnormal sense, and so would a trust 
to furnish incomes of ;fi,ooo a year to all members of 
Parliament. It is difficult indeed to see what trusts could 
not be brought within the meaning of charitable according 
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to this definition. The ability to obtdn such a benefit as 
that of education is measured rather by the intensity of a 
man’s desire for it than by the size of his income. By the 
rich man, as by the poor man, it can be obtained only with 
the sacrifice of a certain amount of income, which would 
otherwise go to satisfy other desires. Lord Justice Lopes, 
in The Queen v. Commissioners of Income TaXj concurred with 
the Master of the Rolls in upholding as charitable in the 
popular or ordinary sense, trusts (i) for the purpose of 
maintaining, supporting, and advancing the missionary 
establishments, among heathen nations, of the Moravian 
Church; (2) for the maintenance, support,and education of 
the children of ministers and missionaries of the church, 
“ special regard being had to the children of such ministers 
as are least able to support the expense of their children’s 
education ”; and (3) for the maintenance and support of 
certain e^stablishments appertaining to the said church for 
single persons, called choir-houses, within the United 
Kingdom. He did so on the ground that “ these are all 
purposes which could not be carried out without the income 
in question, and that the income is used in the education 
and instruction of those who could not provide this instruc¬ 
tion for themselves.” It might possibly be af/gued that 
these words would apply to any income which is give n 4 e ff i 
a specified purpose not previously provided for, but it is 
clear that we must take the second clause of the sentence 
as. qualifying the first, and the argument therefore would 
not be a fair one. But, taking the second clause, what are 
we to understand by the phrase “ could not ” ? We 
obviously must, in the first instance, supply the words ” by 
reason of poverty; but even then, does “ could not ” mean 
“could not without inconvenience,” or “are absolutely 
unable”? The Master of the Rolls said, “If I thought 
that the first of these purposes was a purpose to convert 
rich heathen or heathen without regard to their poverty, I 
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should think it not ^ithin the definition of * charity.* But 
I have read the trust, and it seems to me to be for the 
religiou# instruction of poor heathen who but for that would 
not get such instruction. Another part of the trust is for 
the education of the children of missionaries. In this case 
I think the donor intended the assistance to be given 
because of the poverty of the missionaries. As to the 
^hoir-houses, I can see clearly that the donor thought 
he would be benefiting people who required it by reason 
of their poverty.’* It is certainly not the characteristic of 
aH missions to be concerned with converting the poor 
only, and it does not appear that Moravian missions in 
general exclude the richer heathen from all participation in 
the benefits which they offer, or aim at anything else than 
the conversion of the heathen without regard to their 
poverty. Again, missionafies and ministers, though not 
usually men of large income, could only in a secondary 
sense be called “unable** to provide education for their 
children, and the very provision that “special regard” 
should be paid to the children of ministers least able to 
support the expense of their children*s education, would 
seem to shew that some regard at least should be paid to 
the childiKih of ministers in a more prosperous position. 
Sujch are some of the difficulties which beset a definition of 
charity depending on a definition of poverty. 

The relief of poverty, merely as poverty, by private 
individuals is contrary to the policy of English law. 
The relief of the physical wants of the poor is cared 
for by the State through the agency of Boards of 
Guardians in workhouses and workhouse infirmaries. 
Workhouse schools and industrial schools are provided by 
the State for the education of the poor, qud poor, 
and their religious wants are similarly attended to by 
State-appointed chaplains. The distribution of doles of 
money, food, and clothing to the poor has been dis- 
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coaragbd both by direct legislation afd by the action of 
Courts of Equity in applying cy~prh to wiser purposes the 
increased income of dole charities. The Endowed,Schools 
Act, 1869, in sec. 30, provides for the application to educa¬ 
tional purposes, by scheme of the Charity Commissioners, 
with the consent of the governing body, of endowments the 
income of which is applicable wholly or partially for the 
purpose of (i) doles in money or kind; (2) marriage por¬ 
tions; (3) redemption of prisoners and captives; (4) relief 
of poor prisoners for debt; (5) loans; (6) apprenticeship 
fees; (7) advancement in life; (8) or any purposes 

which have failed altogether or have become in¬ 
significant in comparison with the magnitude of the 
endowment, provided that it was originally given to 
charitable uses in or before the year 1800. The City 
Parochial Charities Act, 1883; was directed mainly to 
tte application to new and better uses of the numerous 
dole charities attached to City parishes, such new uses 
including secondary and technical education, libraries, 
museums and art collections, open spaces and recreation 
grounds, working men’s and women’s institutes, and con¬ 
valescent hospitals. It is'to a certain extent, but not solely, 
in the interests of the poorer inhabitants of the enetropolis 
that these objects are to be carried out. In*" the Campden 
Charities Case,* decided in 1882, a scheme of the Charity 
Commissioners was upheld by the Court of Appeal, applying 
a portion of the income of an ancient dole charity, which 
had increased enormously in value, in (1) the relief of poor 
deserving inhabitants in cases of sudden sickness or other 
exceptional distress; (2) the subsidizing of a dispensary, 
hospital, or institutibn for providing trained nurses for the 
poor; (3) in payment of pensions to deservingand necessitous 
inhabitants; (4) in contributions to provident societies; 


• L.R. 18 Ch. D. 310, 
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(5) in payments to ejicourage the continuance of the attend¬ 
ance at elementary schools of children above the age of 
eleven;^(6) in exhibitions tenable at places of higher 
education ; (7) in providing lectures or evening classes 
for the benefit of former scholars at public elementary 
schools. Here, though in some cases the persons to 
benefit from the new application of the income are still to 
be poor, the whole income is no longer confined to them. 
Schemes under the Endowed Schools Act, under which the 
old free gratuitous) grammar schools or charky schools 
are converted into schools at a fixed fee, are by sec. ii of 
the Act of i86g to shew “ due regard ’* to the educational 
interests of any class of persons (including, as amended by 
sec. 5 of the Act of 1873, persons in a particular class of life) 
who were entitled previously to the scheme to any privileges 
or educational advantages, but it has-been held that this 
provision is satisfied if persons so entitled are not placed 
by the scheme in a worse position than the generality of 
the public. 

The policy of the law, which is to be seen in these 
enactments and decisions, may, of course, have been 
departed from in a special statute, especially when that 
statute vvai^assed so long ago as the fifth year of the pre¬ 
sent reign, as it is only in recent years that the opposition 
to “ poor’s charities,” as they have been called, has 
developed. But the same phrase, “ charitable purpose,” has 
been used in the Customs and Inland Revenue Act, 1885, 
which also incorporates the earlier Act, and it could hardly 
be supposed that the words were employad in two different 
senses in the two Acts, both dealing with taxation, unless 
the change of meaning was actually stated. 

But, if it appeared that the terms charity and charitable 
purpose were known and used in a technical legal sense in 
Ireland and Scotland no less than in England, there would 
be no need for us to go out of our way to find a popular 
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meaning for those terms, nor to suppose that exemption 
from taxation had been granted to that kind of charitable 
trust only which has usually been least favoured-^by our 
legislators and judges. It may be useful to review the 
Scotch and Irish cases at somewhat greater length than 
was done in the Judgment of Lord Justice Fry. That the 
terms chanty and charitable have not, in Ireland, been 

t 

generally confined to the relief of the poor seems cleaf 
enough. Although the Statute of Charitable Uses (43 Eliz., 
c. 4) does'not apply to Ireland, ^et there is a somewhat 
similar Irish statute (10 Ch. L, sess. 3, c. i), providing a 
remedy against bishops and archbishops who were trustees 
for charitable uses, and giving a list of’such charitable 
uses, which has been construed in an Irish case, The Incor¬ 
porated Society v. RicJiardSf* as containing by implication a 
definition of charitable uses for Ireland, similar to that 
which has been extracted by English Courts of Equity 
from the English Statute, The list of trusts is still wider 
than that given in the English Statute, and is as 
follows:—(i) for the erection, maintenance, or support of 
any college, school, lecture in divinity, or in any of the 
liberal arts or sciences; (2) for the relief or maintenance of 
any manner of poor, succourless, distressed, ot* impotent 
persons; (3) for the building, re-edifying, or maintaining in 
repair any church, college, school, or ho'spital; (4) for the 
maintenance of any minister and preacher of the Holy 
Word of God ; (5) for the erection, building, maintenance, or 
repair of any bridges, causeyes, cashes, paces, and high¬ 
ways within this realm; (6) for any other like lawful and 
charitable use and uses warranted by the lav^s of this realm, 
now establish^ and in force. A bequest of “ the remainder 
of my unsettled real estate unto the Incorporated Society 
in Dublin for promotiflg English Protestant Charter schools 


* z Drury and Warren, 358 (1841). 



THE LEGAL AND POPULAR MEANINGS OF CHARITY. 215 

in Ireland," wa’6, therefore, held charitable, as coming 
within the first of these purposes. 

SimTElrly in the case of Commissioners of Charitable 
Donations V.. Walsh,* the following legacies in testatrix’s 
will were declared charitable:—(i) for three solemn 

masses; (2) £15 for the entertainment of the Roman 
Catholic clergy who should celebrate such masses; {3) £10 
to the trustees, as Roman Catholic clergymen of the chapel 
of Mullingar: (4) 3^20 to be by them paid to a third 
clergyman of the said parish of Mullingar ; (5) 3^20 to be by 
them laid out for a Roman Catholic free school; (6) £10 to 
be by them laid out in the purchase of books for the 
improvement of the Catholic inhabitants of Mullingar. 
Of these, the first four are religious, the last two educa¬ 
tional trusts, the fifth alone corresponds directly with any 
of the uses mentioned in the Statute of Charles I., but all 
are held charitable as coming within the intentiofi of that 
Statute. In a very much more recent case, Attorney-General 
V. Delaney ,a legacy to provide masses for the souls of 
the testatrix and her brother was held to be subject to 
legacy duty as not being charitable, but it was said that it 
would have been charitable if it had appeared on the will 
that the nfkssgs were to be said in public. 

In the case of Scotland the state of the law is no doubt 
somewhat more uncertain. There is no Statute for Scotland 
corresponding either to 43 Eliz., c. 4, for England, or to 
10 Ch. I., sess. 3, c. I,. for Ireland; but there is a fair 
number of cases showing that the term charity is used in 
Scotch law in a manner analogous to fts use in England 
and Ireland, extending to other purposes than the mere 
relief of poverty, and there is also clear statutory authority 
for . classifying "educational purposes” in Scotland as 
charitable. 


* 7 Ir. Eq. Rep., 34 n. TiSasl. 


t I. R, 10 C. L. 104 [1875]. 
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There is, indeed, a dictum of Lorc^^ Brougham’s in a. 
comparatively early case, Miller v. Black*s TrusteeSf* to the 
effect that the extended meaning given to charity in E-iigland 
by reference to the Statute of Charitable Uses was, unknown 
in Scotland, but even in that case a purpose going^beyond 
the mere relief of poverty was held by the House of Lords 
to be charitable, it having been already admitted by 
the counsel who argued against the charity in question that 
bequests to the Glasgow Infirmary, to the Lock Hospital, 
to the Magdalene Asylum, and to the School for the 
Instruction of Deaf and Dumb, were all of a charitable 
and benevolent nature. 

No argument should, perhaps, be drawn from the fact 
that a hospital like Heriot’s, for the upbringing, 
maintenance, and education of poor fatherless boys,” is 
spoken of in the Judgment of*the Court of Session as 
charitably,t although, according to the Judgment of the 
same Court in Baird Trustees v. Inland RevenueX it is only 
the relief of thQphysical wants of the poor that is a charitable 
purpose within the meaning of an Act which extends to 
Scotland. If, in accordance with the Judgment of the 
Court of Appeal in Queen v. Commissioners of Income Tax,^ 
we take poverty in the recipient to be the test dLa charity, 
then the Heriot Hospital is clearly within ^:he definition. 
The same remark applies to the case of Magistrates of 
Dundee v. Presbytery of Dundee,\[ where the hospital was 
formerly granted “ ad sustentationem fratrnm el infirmorum, 
senium et agrotantium ibidenij* and to the case of Dundas and 
others. Petitioners,^^ where the trust was for the establish¬ 
ment and maintenance of an hospital for the education of 
female children of poor but respectable parents for house 

* 2 S. and McL. 866 (1837). 

t Rost V. Governors of HerioVs Hospital, 5 D. 589 [1843]. 

X 25 Sc. Rep. 533 [1888]. § 22 Q.B.D, 296. 

11 4 Macq. 228 [1861}. % 7 Maeph, 670 ftSdgl. 
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servants, for their| encouragement during service, and 
ultimate provision in old age.” 

■ EdtJ^ation, however, apart from poverty, in those who 
are tb benefit by it has been held charitable in more than 
one case, as in Murdoch v. Magistrates of Glasgow,* where 
the testator left ^5,000 “ to be laid out in lands for the 
maintenance of a school for boys for reading, writing, 
and arithmeticin Rev. D. McDougall (Caw^s Trustee) 
PeUtioner,f where the annual produce of a certain estate 
was to be paid “ to the person officiating for the time as 
schoolmaster in connection with the Established Church 
in a parishand in Ferguson Bequest Fund v. Commis~ 
sioners of Educational Eiidowmenls,l in which a fund created 
partly for the support of schools, other than parish schools, 
for payment of salaries or in supplement of the salaries of 
teachers of schools of or in connection with certain 
churches, and for missionary schools and librarjps being 
under the superintendence or management of members in 
full communion with one or other of the said churches, 
was held to be an educational endowment within the 
meaning of the Educational Endowments Act, 1882, sec. i, 
educational endowment being there defined as “ any 
property dedicated to charitable uses and applied or appli¬ 
cable in whole*or in part for educational purposes.” 

This Act seems to put it beyond question that educa¬ 
tional purposes are in Scotch Law charitable. In sec. 10, 
occurs the following sentence :—“ Where any part of an 
endowment is an educational endowment within the meaning 
of this Act, and part of it is applicable oris applied to other 
charitable purposes, the scheme shall be in conformity with 
the following provisions.” From the Repo^rt in Hansard 
of the debate in Committee of the House of Commons on 
the Educational Endowments Act, it appears that the fact 


• 6 S. 186 [1827]. 
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of educational endowments being described as charitable 
was not overlooked. The present Attorney-General, then 
Mr. Webster, proposed by way of amendment that the 
words “ dedicated to charitable uses/’ in the first section, 
should be omitted ; but oq the declaration of the Lord 
Advocate that the words were necessary to the definition ot 
educational endowments in order to distinguish gifts for 
educational purposes of a private or temporary nature, the 
question was put and agreed to, and the amendment 
thrown oi^t. 

Religion has also been held a charitable purpose in 
Scotch courts. In Grant v. Macquecn,* a trust for payment 
of a moiety of the income of a certain sum to the 
‘'parliamentary minister of the Established Church at 
Rothiemurchus ” was upheld as a charity by the Court of 
Session. The Ferguson Bequest Fund was generally for 
“ the maintenance and promotion of religious ordinances, 
and education and missionary operations; ” and among the 
objects more particularly specified, were “ the erection and 
support of churches,’* the supplementing of the stipends or 
salaries of the ministers of certain churches, and payment or 
supplementing of the salaries of religious missionaries in 
connection with those churches. In the report of the 
Ferguson Bequest Fund Casc,t the fund is described in the 
marginal heading as charitable, and was in the later case 
against the Commissioners of Educational Endowments! 
declared to be an “Educational Endowment” within the 
definition of the Act, and therefore charitable. 

McLaren, in his book on the Scotch Law of Wills, has a 

c 

chapter headed “ Of Charitable Bequests,” and treats in 
sec. ii. of that chapter of “ Property of Religious Societies.” 
The advancement of learning which has been held to come 
within the purview of the English Statute of Charitable Uses, 


• 4 R. 754 [ iS 77 \. 
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has been treated in ^Scotland also as a charitable purpose, in 
McLean v. Henderson's Trustees,^ where a testator left the 
residu^f his estate to be applied by my said trustees in 
whatever manner they may judge best for the advancement 
and diffusion of the science of phrenology, and the prac¬ 
tical application thereof in particular.” The following 
sentence in the J udgment of Lord Ormidale, in which Lord 
Gifford concurred, has a wide application :—** Nor do I think 
{here is anything in tlie suggestion that in all the cases 
referred to the bequests*were such as would be ^eld to be 
of a charitable character under the Act 43 Eliz., c. 4, or the 
Mortmain Act (g Geo. II., c. 36), for, although the Acts have 
no operation in Scotland, the principle of them, so far as 
the present case is concerned, may very well be held to 
apply.” 

The encouragement of good servants, which in Miller v. 
Black's Trustees^ was spoken of in the will and recognised 
by the Court of Session as a charitable purpose, would 
come, according to the English classification of charities, 
under the head of a general public use, which is the most 
comprehensive class of all. The trust was for “ yearly pay¬ 
ments to faithful domestic servants settled in Glasgow or 

» 

the neighborhood, who can produce testimonials of good 
character and*morals from their masters or mistresses after 
ten years* service.*’ On the analogy of this case we might 
extend the term charity in Scotland, as in England, to any 
general public purpose. 

It thus appears that “ charity ” has both in Scotch and 
Irish law a meaning very similar to that which it has long 
borne in England, and is not confined in either country to 
the relief of the poor.. It is now, however, established law 
both in England and Scotland that in th^ Income Tax 
Act the Word is used in that narrower meaning. In Ireland, 


* 7 R. 60X [1880I. 
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where a similar question was raised on. the construction of 
a Legacy Duty Act, the Court of Exchequer felt itself 
bound by the decision of the Court of Chancery 'TGat the 
legacy in question was a charitable bequest. The meaning 
of the word in the Income Tax Act has not yet been decided 
in any Irish Court, The'English and Scotch decisions are 
not quite to the same purport, the Scotch Court holding 
that charity fn its popular sense is confined to the relief 
of the physical wants of the poor; while the Master of the 
Rolls and' Lord Justice Lopes, in the English case, were 
express in including mental and religious necessities in 
those wants of the poor in the relief of which charity was 
held by them to consist. 

There is at present no unanimity in the decisions on this 
point in the three countries. It is a question of consider¬ 
able importance, which must affect a large number of 
institutions held charitable by the English law and not 
coming.under either of the other exemptions contained in 
the Act. It is much to be desired that a definite and 
uniform construction of the language of the Act, which 
would hold good in all parts of the United Kingdom, should 
be arrived at ;• but this a Judgment of the House of Lords 
could alone effect. 

t, 

R. E, Mitcheson. 


II.—THE PRESENT POSITION OF THE LAW OF 
RIVER AND LAKE FISHERY. 

XT will be convenient at the outset to make some 
classification of the different kinds of fishery men¬ 
tioned in the books. The most natural classification, 
then, will be into Public and non-Public Rights of 
fishery; the former being a Common Fishery, and the 
latter being again divided into a Common of Fisheiy, a 
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Free Fishery, and ^Several Fishery. These terms have 
been almost inextricably confounded by many authorities 
at diflfcnent times : some* mistaking Common Fishery for 
Common of Fishery; others using the phrases Free 
Fishery and Several Fishery indiscriminately; otherst again 
making no distinction whatsoever between Common of 
Fishery and Free Fishery: but out of the curious tangle 
—and many efforts have been made by the Bench to 
clearly define these words and use the terms with precision 
(notably by Willes, J., in Malcolmson v. O^Dea^ lo tT.L.C. 619 
1x863])—the classification hereunder shewn seems to be 
the one whicli is supported by the greatest number of 
authorities. However that may be, it is at all times 
advisable to have the meaning of terms clearly explained, 
and it is in the senses indicated that the terms will be 
used in the following Article:— 

RIGHTS OF FISHERY. 


PUBLIC 

COMMON FISHERY 
(uncontrolled right in 
every person wi^out 
distinction: in 

gmcnilt in all tidfil 
waters). In Gross. 


NON-PUBLIC. 


May not have an 
individual owner. 


By Custom By Grant 

COMMON OF FISHERY FREE FISHERY 
(Appurtenant: may have (In Grossj Appurtenant; 
many, generally unnamtdt may have two or more 
owners, who hold as ful- owners, specified by 
filling a certain capacity, name in grant (which 
and having a common de* doesnotexcludegrantor's area), 
signation; r.g., tenants of right). • 

a Manor). [Bloomfield v. Johnston, 

8 Ir.R.C.L. 68.] 


May have an 
individual owner. 

SEVERAL FISHERY 
(In Gross; Appurtenant 
Appendant: 

[Mayor of Orford 
V. Richardson. 

4 T.R. 437.J 
A separate and undts- 
Ujrbed right to entire 
fishing over a certain 


* Lord FiiMvoaHtr's Catti i Mod. 105. 

t Woolrych on Waters^ p. 1*3; Whiteside, C. J., in Bloomjicid v, yohnsfon, 
8 Ir.R.C.L. 68. 
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River and Tide, 

Under tidal waters the soil is in the Crown, and the 
right of fishing in these waters is in the publi^%vithout 
distinction of persons.* “As a public right belonging to 
the people it primd facie vests in the Crown, but such legal 
investment does not diminish the right or counteract its 
exertion; ” t or, as some authorities put it, the right is in 
“the Crown as trustee, the ceshd que trustent being in 
possession.“ This, then, is the broad rule, subject of 
course to exceptions. But what does the word “ tidal” 
mean under this general rule ? How far up the sea-shore ? 
And how far inland in rivers and estuaries and creeks ? 
The convention underlying the rule that navigable {i.c., 
tidal) rivers are, like the open sea, the subject of a 
public common fishery, is to regard indentations in 
*the coast line, not as gaps or defections of dry land, 
but a^ outgrowths of the ocean -c/., “arm of the 
sea ”J ; and, so, wherever the ocean influence mani¬ 
fests itself by rising and falling twice every 
twent5"-four hours, up to the limit of such influence the 
right of general public fishery prevails. This right of 
common fishery on the sea coast and estuaries is limited 
landwards (in the absence of usage, and such exceptions as 
will be afterwards noted), by the mark of medium or 
ordinary high tides—that is, up to such a line as is touched 
by the tide on four days in the week; and not, as in the 
Civil Law, to the point reached by extraordinary high tides 
or by the sea during Winter storms. The meaning of the 
word “ tidal,” ih the case of rivers, was discussed in 
Reece v. Miller, 8 Q.B.D. 626. The question arose whether 
a certain point in the river was affected by the public riglit 
of fishing. At the point in question the Water was not salt 

* Lord Filtwaller's CaUt i Mod. X05. 

f Schulte's Rights, 15. 
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or ordinarily iiiflueiKed by the tides ; at extraordinary high 
tides the water was affected by being dammed back. It 
was d^ded that the water was not there “ tidal under 
the rule. The same matter was commented on by Lord 
Mansfield, in R. v. Smith, 2 Doug. 44. It was contended 
there that the Thames above London Bridge “ was not 
‘ navigable,* though flowing and re-flowing, such flow and 

ft 

fc-flow being due to the damming back by the salt water ** 
— presumably at 6ach ordinary tide — and that such 
phenomenon was no criterion of “ tide ” properly*so-called. 
Lord Mansfield held this contention inadmissible, and 
decided that this'water so affected was “tidal,** which 
agrees substantially with the decision in Ihime v. McKemie, 
6 Cl. & Fin. 628, that the “ tide *’ is not confined to salt 
water merely, but includes that portion ponded back. 
Following the decision in R. v. Smith, the Supreme Court 
of the United States has determined that “if the>effect of 
the tide on the current is so great as to occasion a regular 
rise and fall of water, it would be within the ebb and flow 
of the tide 2 Pe^ronx v. Howard, 7 Peters (U.S.) 324. 

The word “navigable” has been used above; at Common 
Law and in this connexion it is equivalent to “ tidal.’* 
Navigablcftin fact and navigable in law are thus very 
different; we may have streams and rivers which are so 
deep as to be capable of allowing boats and coasting-vessels 
of considerable draught to float further inland than the 
highest river tide^mark; but in such cases, though the 
river is open for navigation, it is not legally “ navigable,” so 
as to confer on the public a right of common fishery, such 
as they possess in the sea. “ There cai^ be no right in the 
“ public to fish in quasi-navigable rivers if they are non- 
“ tidal.”* In the important Irish case of Murphy v. Ryan, 
Ir.R., 2 C.L. 143 [1868J, O’Hagan, J., said : “ No river has 


* Hargreaves v. Diddams, L.R. lo Q.B. 582. Pearce v, Seofeher, 9 Q.B.D. 162. 

• 15—2 
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“ been held navigable so as to vest in the Crown its bed 
“ and spil, and in the public the right of fishing, because 
“ it has been used as a general highway for the ;p\:rposes 
“ of navigation. I adopt the statement of Chancellor 
“ Kent (Comm, III. 412) : * In the C. L. sense of the term, 
** those only * were deemed navigable rivers in which the 
** tide ebbed * and flowed.* ** He also quoted Malcolmson 
V. O'Dea, 10 H.L. Cases 6ig,‘to the same effect. 

Though primd facie all tidal waters are public, yet a 
subject m.ay have a several fishery on the shore or in a 
creek or estuary, to the exclusion of the public. There 
may be a prescriptive right to a several fishery in an 
arm of the sea.*** “There may be prescription in a 
creek or arm of the sea, not only for a free fishery 
but for a Several fishery.*’t However, the presumption 
U against his holding any portion in severalty for 
the purpose of fishing; and he must establish his 
right by evidence either of ancient grant from the Crown 
before Magna Charta, or of exclusive immemorial user (or 
prescription) which presupposes a grant. Religious bodies 
formerly, as corporations, could also hold a several 
fishery. In Little v. Win^ieldj ii Ir.C.L.R. 63, undisturbed 
possession bya party for thirty years was heldi^o be some 
evidence to warrant a presumption of legal giant, but weak 
evidence, unless documentary titles were produced ; and it 
was decided that if there were two competing grants from 
the Crown, the jury, might assume a grant from the pre- 
decessorofone of the partiesto the other; O’Brien,}., saying: 

“ The result of thp plaintiff’s proposition would be that the 
“ greater the length of possession and dhe stronger the 
“ grounds for presuhning a grant, the greater would be the 
“ difficulty of a jury acting on such a presumption; such a 
“ restriction upon the doctrine of presumption would in 

• Or/ord V. Richardsonr 4 T R. 437. f Hargreave's Tracts, p 9. 
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" many cases nullify^ its principles and defeat the object 
** for which it was established.** In 0*Neill v. Allen, 
9 Ir.C.trR. 132, the plaintiffs asserted a right of several 
fishery on the sea coast to the East of the estuary of the 
River Bann, towards Portstewart, Co. Londonderry, and 
put in proofs of certificates and grants of Charles and 
Elizabeth, and Charters from 1666, and proved generally 
immemorial possession. It was held that they had a several 
fishery at the place in question, and, moreover, that the 
absence of proof of user of the fishery from 1701 *till i79gr 
would not amount to such non-user as to defeat their right. 
Lord Hale recognised the right in a subject to hold a several 
fishery in tidal waters; and in Carterv. Murcott, 4 Burr. 216, 
it was said that “ the Crown may grant a several fishery in 
a navigable river as in an arm of the sea.” But as 
intimated above, and in this'connexion, it is of importance, 

to note the words of c. i6 of the Great Charter of Hen. III. 

# 

to the following effect: “ No banks shall be defended from 
henceforth, but such as were put in defence in the time of 
King Henry our grandfather, by the same places, and by 
the same bounds as they were wont to be in his time.** 
Thus the right to exclude the public and create Several 
fisheries wa^rin the Crown before Magna Charta; but such 
action on the part of the King by his prerogative was made 
illegal from that date. So where a Several fishery in a 
navigable river had been appropriated by the Crown prior 
to Magna Charta, a grant in Crown Patent of “ all salmon 
“fisheries .... of and in said river** passed a several 
fishery therein. Ashworth v. Brown, 7 I..Jurist O.S. 315. 
Since the date of Magna Charta, the Crown cannot create a 
several fishery in a navigable river: Dt^e of Devonshire v. 
Hodnett, i Hud. & Burr. 823. But if a river were, previous 
to Magna Charta, a{>propriated by the Crown, or a private 
person, or, as the phrase goes, “ put in defence,** there may 
be an effectual grant of it: 0 *Hagan, L., in iV« 7 /.v. 
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Dcvonsl^rty 8 App. Cases, 158. A distinction might be taken 
here between the action of the King personally and that of 
the Crown so-called, now regarded as the iinp^sonal 
trustee for the public of the soil of tidal waters. If these 
were confounded, it might be argued, Why object to the 
King’s enclosing and making separate a certain space, 
when all the soil of tidal waters was vested in the Crown ? *’ 
One reply might naturally be that the granting of the soil 
is one thing, and the enclosing of a particular area for any 
purpose oyer that soil, is another. But it could well be that 
the greater distinction is the one above-mentioned. After 
Magna Charts, of course, the prerogative could still be 
-exercised in the matter of granting Several fisheries to 
private persons, but the fisheries thus dealt with were such 
only as had been “ put in defence” prior to Magna 
Qharta. In other words, certain spaces in navigable and 
non-navi^able waters were allowed to be kept enclosed 
(separate; several) by,orregranted to, certain persons if such 
spaces had been actually private before the granting of 
the Great Charter. And it has been held (5 L.R. Ex. 127) 
that when a Several fishery had been granted before Magna 
Charta, it would not merge in the Crown by forfeiture 
or otherwise, so as to annihilate it or prevent the force 
of the Statute its re-transfer. In a late case, Devonshire v. 
Patiinson, 20 Q.B.D. 263 [1887], the meaning of the phrase 
** putting in defence” was discussed, and the question was 
raised whether such “putting in defence” was anything more 
than temporarily for the use of the King and his suite, also 
as to whether sufh “ putting in defence ” or grant to a 
subject would necessarily exclude the riparian owners’ right 
of fishery. But the‘latter question has to do with non-tidal 
waters, and wull be touched on below. Before the Great 
Charter weirs had been erected on the shore, as well as on 
rivers, and by cap. 33 we have the following enactment: 
** Omnes KydelH . . deponantur . per totam Angliam 
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“ nisi per costeram mans ”—evidently recognising * the 
right in those who had weirs on the shore. These weirs 
being fiojc^the most part firmly built, would, even on the sea- 
coast, to a certain extent hinder navigation; but, because 
to a much less extent comparatively than in navigable 
rivers, they were expressly excluded from the sweeping 
section of the Great Charter; though some time afterwards 
(25 Ed. III.; I Hen. IV.; la Ed, IV.) they were fully dealt 
with. 

Suppose a tidal river, being the boundary bet,ween the 
properties of two riparian proprietors, leaves its bed, and 
from a certain point onwards breaks through the land of one 
of the landowners, making its way to the sea by a new 
channel (in the nature of things the new channel must also 
be tidal as far landwards as to the level of the original tide 
mark): Question,—does the right of the public attach to 
the tidal portion of the new stream thus carved out?^ For this 
case the decision in Mayor of Carlisle v. Grahauiyj^ L.R. Ex. 
361, is a sufficient answer. It was there held that the public 
could not follow the river into its new channel although it 
was really tidal ; and this decision was based on the 
principle enunciated in Murphy v. Ryan (above referred to), 
viz., that tjie common right of the public arose from the fact 
that the soil u'nder tidal waters is in the Crown, and the 
not too violent assumption that every river is taken to have 
flowed along its present, bed since pre-historic times— 
not at all from the fact of the water being tidal, though 
indeed, as it happens, the extreme range of the tide 
landwards, by the well-known conventio^n, serves to mark 
the limits of the Crown rights in the soil: it is a matter of 
land, not of water. The result of this dbcisiou was to debar 
the public from the new tidal river suddenly formed ; for 
the soil there had been always in a private owner; it was his 


* See speech of Serjt. Merewether. 
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Still; tSie river in its irruption carried no Crown right to the 
soil with it; and that being so, the right of common fishery 
was gone. In the Irish case, Miller v. Little^ 4 Ir^JUR. 305 
[1878], the foregoing case was quoted as an authority to 
be followed. But though the circumstances of the two 
cases were similar in one respect, via., that the river had 
altered its course in flowing oceanwards, yet in nearly every 
other respect the cases were different. In the latter case 

t 

there was a wide tidal estuary, in which—at low water—the 
river hadt^a well-defined course. In this tidal portion of the 
stream, plaintiff and defendant, in spite of its being tidal 
exercised each a right of Several fishery as far as the 
“middle thread” of the river at low water, though it did 
not appear, and does not by any means follow, that such 
middle line separated equal areas in the estuary. No 
difference arose regarding the rights of the parties in the 
waters at full tide (when the sea covered the foreshore on 
both sides), most probably because at all times the salmon 
were to be found in the deep river channel: nor was the 
right of either to a Several fishery questioned by the other, 
or by.any outsider. The matter, then, was narrowed to a 
determination of the following. The well-known channel, 
carved out in the estuary, shifted from its formeo;position— 
not to one outside the estuary (as in the last quoted case)— 
but to a new position within the boundary of Crown (or 
public) soiU Did the right of the parties remain as before, 
j.tf,, bounded by the ** medium filum aqua** (which was 
now in a new position entirely), or was the fishing right of 
that litigant from .whom the river moved bounded by the 
middle line of the old river-bed ? And it was decided that 
the rights of the paVties were, with regard to the stream in 
its new position, relatively as before, i.tf.,to the “middle 
thread,” and that they were not bound by a hard-and-fast 
line in the soil in the centre of the ancient river channel. 
The disturbing element which existed in the preceding case, 
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viz.: the property of, so to speak, a third party neither 
claimant nor Crown), in the soil of the new watercourse, was 
absent-jp the latter case, for here the river channel was in 
both positions equally in Crown soil, so the ownership of 
it was a factor which might be and was neglected. 

When a river is made navigable tidal], by any 

means, the fact of its being altered in character will not 
give the public a right of fishing; for by supposition, the 
soil is not in the Crown, and unless that be so, the public 
have no right of common fishery. In the famojis case of 
Makolm&on v. O'Deay lo H.L.C. 619 [1863], a patent grant of 
Elizabeth was put in evidence to establish the right of the 
claimants to a Several fishery on the Shannon. The Irish 
Courts held that such a grant was too recent to give title, 
as there was nothing to shew that the public had not a 
prior claim to a common* fishery (*.«., non-exclusive), ai^d 
that it was illegal for the Crown to create a Several fishery 
so late as the reign of Elizabeth. But it was decided by 
the House of Lords that the grant of the patent in the 
reign of Elizabeth was/>nmrt facie evidence of a legal origin 
for the Several fishery; and that such patent was to be 
taken as recognising a Several right existing at the place 
formerly ^rom a time antecedent to Magna Charta, more 
■ especially when the earliest grants described the fishery as 
“ancient inheritance of the Crown.” 

Non-tidal Waters. 

Rivers, 

The general doctrine with regard to ^sliery in non-tidal 
waters is that the proprietor of the land abutting on the 
water's edge has the exclusive right *of fishery as far as 
midwater—** ttsque ad medium filum aques,^ Just as in 
tidal waters the right of fishing is primd facie in the public, 
so in non-tidal waters the right is primd facie in the lord of 
the soil; and the burden of proof in the former case is 
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thrown upon him who claims a private right exclusively, 
and in the latter on him who, not being the riparian pro¬ 
prietor, asserts an exclusive right in himself, or jointly-with 
another or others. Thus it follows at once tfiat if a 
single person own the land oii both sides of the stream, 
he will have the exclusive fishing of the entire breadth of 
the stream, and his fishing ground will be bounded above 
and below by lines drawn across the current at the 
mearings of his property. This right of Several fishery is 
not such ^s will enable any particular landed proprietor 
to use any engine whatsoever which might enable him to 
take all fish and prevent any from passing either up or 
down stream. Each proprietor has the right to take 
what fish he may easily catch without using means which 
would prevent his neighbours from doing likewise in those 
parts of the river touching upon their lands. No owner 
will be permitted to build a stone weir across a river 
when under ancient deeds he was entitled to have one of 
brushwood only : Weld v. Hornby^ 7 East 195 [i8o6j. An upper 
proprietor has the right to the full possession of the water 
in the same state in which he enjoyed it when the grant 
of a lower fi.shery was made; he has a right of free passage 
for fish from the sea, and all occupiers on th«^ banks of 
the stream have similar rights: Hamilton' v. Donegall, 
3 Ridg. P.C. 267 [1795] ■ 

Although in the case of Lyon v. Fishmongers' Co., 
I App. C. 662, it was affirmed that the right of fishery in 
streams arose merely from the fact of the lateral contact 
of the land and Jhe water, still it may be considered 
that the right does not arise from that cause only, nor from 
the circumstance tKat the water is easiest of access for 

0 

such proprietor—for all but trespassers are excluded—but 
by virtue of the proprietor’s occupation of the soil under 
the running water, making such right in reality a 
profit of the land itself, for, unless there be circumstances 
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varying the case (Devomhire v. Pattimon, 20 Q. 55 .D. 263 
[1887]), the boundaiy of a stream-washed close is the centre 
of the stream : besides the other theory can define 
no boundary to the fishery right which it affirms, and 
apparently recognises no property in the river bed itself. 
A riparian proprietor may grant his interest in the 
fishery to another. In such a case a Several fishery will 
pass; d fortiori if he grant both land and fishery; but if the 
"grant be such as not to exclude himself, a Free or Common 
of fishery (as the case may be) will pass, and bo^h grantor 
and grantees will hold together : Bloomfield v. Johnston, 
Ir.R., 8 C.L. 68 [1868]. From this it follows conversely 
that the possession of a Free fishery merely does not imply 
a right to the soil; Holford v. Bailey, 8 Q.B. 1016. That 
kind of fishery which the original occupier of the lands primd 
facie holds, and which he may grant along with the lands, 
has been called a “ territorial ’* or “ territorial several 
fishery, which term explains itself. A “ several ” fishery, 
merely, implies nothing, of course, with regard to 
contiguous land ; indeed, a Several fishery has been defined 
by 13 & 14 Viet., c. 88, s. i, to be such ‘‘a fishery in a 
person or persons, exclusive of the public, whether the soil 
covered b^such waters be vested in such person or persons 
or in any other person or persons.*’ One may assume, 
therefore, that where the terms of the grant are unknown 
(if there be a grant), and nothing predicated except that a 
given fishery is “several,’* the owner of such Several 
fishery is also primd facie owner of the soil, though of 
course such an assumption might be easily disturbed : 
Duke of Somerset v. Fogwell, 5 B. & C. 875; Marshall v. 
Ulleswafer Nav, Co,, 3 B. & S. 732 ;• Holford v. Bailey, 
8 Q.B. 1016; R. V. Ellis, 1 M. & S., 665; Scraiton v. 
Browne, 4 B, & C. 845. Some of the foregoing cases go so 
far merely as to affirm that for the purposes of pleading, 
the allegation that a fishery is “several,*’ will be sufficient 
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to carryHhe presumption of property in the soil. A much 
stronger presumption is the converse of this, vi2., that the 
possession of land on a riverside gives a Several Hshery; 
but even this one may be rebutted in many ways: Dyer v. 
Rich^ Ir.R., 4 C*L. 424; Devonshire v. Paiiinsofit 20 Q.B.D. 
263 [1887]. 

There can be no public right of fishery in non-tidal 
waters, even where they are to some extent navigable (in^ 
fact): Pearce v. Scotcher^ g Q.B.D. 162. In rivers which 
are in fact, navigable, but non>tidal, there exists from the 
nature of the subject-matter a public right of navigation, 
but not of fishing, for as one comes up stream the private 
right of riparian owners attaches and arises at the point 
where the tide ceases to influence the stream, at the 
point where the river ceases to be technically ** navigable.’* 

,If a stream slowly alter its course, what are then the 
respective rights in the several proprietors ? The current 
must of necessity encroach upon the lands of one or other. 
Can the landowner from whom it recedes follow the stream ? 
This point was considered in Foster v. Wright^ 4C.P.D.438. 
There the encroachment was gradual upon the land of 
one riparian owner, and it was held that the other had 
still his right to follow the stream to the middle /compare 
Miller v. Little, stipra). The change laterally was so 
gradual that it was impossible day by day definitely to 
mark the movement: de minimis non curat lex: the stream 
was qudm proxime the same on each day as it had been the 
preceding day: and the rights in the river were held to be 
unaltered, though jn the end the medium filum had yery 
much more than merely touched upon the* neighbour’s 
lands.^,,.But,as we have seen above, the decision would pot 

C' 

be similar, if the river were suddenly diverted over the land 
of a riverside proprietor. In such a case the stream could 
not be followed; his opposite neighbour’s rights would 
end - with the middle line of the dry river bed; in other 
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words he might fish no longer. The right of fifehing in 
non-tidal waters goes to the occupier for the time being of 
the riparian lands; thus a lessee will have the right, unless 
the lessor have taken means to prevent the operation of 
this principle’: Grahayn v. Ewart, ii Ex. In Corcor v. Payne, 
Ir.R., 4 C.L, 387, however, it was held that where the lease 
had not been executed by the lessee, the clause reserving 
the right of fishery could not operate as a regrant to the 
landlord of the incorporeal right. The right is void as an 
exception or reservation. Similarly the presumption is 
that the fishery (Several or Free) is in the occupiers of the 
land, and not in the lord of the manor; R, v. Ellis, 
I M. & S. 652, The giving of a fee-farm in Ireland under 
the Renewable Leaseholds Conversion Act does not affect 
.the right to a Several fisheiy: Hamilton v. Musgrave, 
Ir.R., 6 C.L. I2g. • , 

It will be convenient to postpone for a moment the 
consideration of the very interesting and peculiar position 
of the law of fishery in large inland lakes; it merits 
special attention, and will be noticed at some length. In 
non-tidal waters—the matter of fishery in lakes being for 
the time reserved—there can be no Common fishery in the 
Public generally. This was the gist of the decision in 
Murphy v. Ryan (supra). In a very recent case in the 
Court of Appeal, however, Blount v. Layard,\W 18S8,108, 
one is somewhat surprised to find some colour of suggestion 
that the public might not be excluded from fishing, if for 
>ears they had exercised that right in a non-tidal river 
touching plaintiffs close. The plaintiff yas a riparian pro¬ 
prietor, and produced primd facie title to adjoining estate 
and to a Several fishery. In defence to dii action of trespass, 
it was proved that there had been an unopposeef public custom 
of fishing in the locus in quo ; and it was held that although 
such evidence could not establish the existence of a Common 
fishery, yet it might tend to the inference that the plaintiff 
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did not'Interfere because he knew, or at least supposed, the 
real title to be in some one else ; and that the matter was 
one which was for the consideration of a jury. This is an 
extremely interesting decision, and there is no reason in the 
nature of things why it should be otherwise, for when the 
public good competes with a personal convenience, the 
former should prevail, other things being equal; and, 
dfortiorij in a'case such as this, when the owner either did 
not know or would not assert his right; and the evidence 
tended alk in one direction. However, we have here an 
expression of Judicial opinion to tlie effect that it would be 
permissible for the jury to come to the conclusion that a 
public Common fishery existed in non-tidal waters. If the 
report of this case be accurate, we have here the first step, 
so to speak, towards accomplishing in certain cases for 
rivers, what has for years been deinanded with regard to lakes 
(and vvhiph will be treated more fully below), namely, a 
breaking down of the series of Several fisheries in non-tidal 
waters, and the recognition in them of a Common fishery, 
or Common fisheries. Hut it must be confessed that 
the decision just now refened to runs counter to the 
effect of previous decisions, such as R. v. Justices of 
Kilkenny, 14* Ir.L.K. 349 .1884', where it*'^was held 

that a public right of fishing by niere user cannot 
be acquired in inland waters; and also the case of 
Neilly. Devonshire, 8 App.Cases,i58(i882j, where cot-fishing 
had been practised by the defendants as far back as living 
memory, with the knowledge of the plaintiff, in a non-tidal 
river; and it was dicld that if plaintiff’s right to a Several 
fishery were once proved, the existence of cot-fishing could 
not take it away or confer any right upon the public; for 
the public cannot in law prescribe for a profit d prendre in 
alieno solo (see Bland v. Lipscombe, quoted in Race v. Ward, 
4 E. & B. 713), nor acquire any right adversely to the 
owner under any statute of limitation ; and an incorporeal 
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hereditament such as a Several fishery (which can <>nly pass 
by deed: Duke of Somerset v. Fogwelly 5 B. & C. 875), cannot 
be abandoned. In Shnttleworth v. Lefleming, 19 C.B.N.S. 687, 
it was held, “ that the 2 & 3 W. IV., c. 71, does not apply 
“ to a profit a prendre in gross, e.g,y a claim to a free fishery 
“ in the waters of another.’^ 

Non-tidal Waters. 

Lakes. 

In these islands lakes arc found generally as ^he expan> 
sions of our greater rivers; those which are land-locked 
being for the most part of such small size as rather to 
merit the name of ponds. As to the latter, little or no 
difficulty will arise with regard to the rights of fishing. 
The area of these sheets of water will be in most cases so 
small as to be easily iiitluded within the ambit of ojie 
propelty, or to constitute pait of the boundary line between 
neighbouring proprietors. And there can be no question 
that under the existing state of the law the fishery would, 
in the former case belong to the owner or occupier of the 
circumjacent lands; and in the latter case either equally to 
both landowners up to the middle line (especially if the lake 
were narrtw), or their rights of fishing would be divided, 
as to area, by a line drawn through the lake joining the 
boundaries at the points where they abutted upon the 
shore. But a great question is broached when it is 
asked:—-'What is the law of fishing in great inland seas 
such as Loughs Neagh, Erne, and Allen, in Ireland, and over 
^smaller- areas, as Windermere, Ulleswajter, Derwentwater ? 
Can it be that these great expanses of watei: are shut 
against the public right of fishery sirnpl}^ because the salt 
sea tide does not induce in them twice a d.ay a periodic rise 
and fall? Authority answers, yes. Not without hesitancy 
and complaining some of the Judges have given their 
assent to this doctrine, or rather they have given their 
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Judgmests with little real assent; but, bound by pi*ecedent 
and by the existing Common Law, some English and Irish 
Judges have struggled against the authorities by which in 
the end they held themselves guided, and in an unmistake- 
able way have expressed, as the following pages will shew, 
their individual opinions as to what ought to be the law, if 
it is not. It niay be pertinently asked : What has the ocean 
tide to do with these lakes, as a reason for excluding the 
public from setting sail in their boats to catch what fish 
they might find ? The further side of the lake from here 
is hardly visible; it is miles away: the water in storms 
is lashed into giant billows as of the ocean; can it 
be that A. B., who holds a little farm on the lake side 
yonder, possesses as well a Several fishery out to the middle 
of the lake ? And the answer is : Most of the authorities 
sa^ so, or, at least, affirm nothing to the contrary. And it 
is just because the ocean tide has nothing to do with the 
waters that down to the present moment, at any rate, the 
Crown has not successfully asserted its right to the soil of 
these lakes on behalf of a Common fishery for the public 
benefit. 

# 

In the South and East of England there are no great 
lakes. This seems to be the reason why no Conwpon Law 
distinction has been recognised between the two great sub¬ 
divisions of non-tidal -waters, viz., great lakes, and com¬ 
paratively narrow rivers: for the roots of our Common 
Law are deep in the Past, and there are many fundamental 
principles embodied within its system which were demanded, 
centuries since, by^the necessities of the day and by the, 
surroundings and legal relations of the people at that time, 
and have been fully Und freely since tiien recognised, but 
which have now peculiar and far-reaching consequences. 
The rule that public right is bounded by the extreme, limit 
of tide-water was inherent in our law when the population 
of England was as yet aot over five millions; when the 
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northern hives of industrial life had not yet spihng into 
being; when London and Winchester and Bath were among 
the mo^ important centres of our early English internal 
trade; when.the agricultural districts of Kent and Surrey 
and Somerset and Hampshire attracted the busiest labourers 
of the plough and harvest field ; when the Thames and 
Medway were pre-eminently the rivers of the time (suffi- 
^ciently prominent indeed to be specially mentioned alone in 
Acts of Parliament); when Liverpool was a sleepy fishing 
village with its castle and a few straggling streets, when 
Manchester-was a decayed, old-time Roman settlement which 
boasted only ot its annual fair; and when the lake country of 
Cumberland and Westmoreland was so thinly inhabited and 
so much cut off from Courts and Justices that there never 
then was mooted a single question or difficulty regarding the 
right of fishery in lakes. Il is more than probable—indeed 
it is almost certain—that the present position of fishery 
law (at least as regards lakes) would be very different, if 
the map of England shewed in the county of (say) Essex 
an inland lake of even a dozen square miles in extent. 
The difficulties which we now experience would then 
have arisen in the infancy of our Common Law, and 
would doiilttless have been solved according to reason- and 
right. But instead of this, the principle became fixed, 
written, commented upon, crystallised; and all the while 
the population kept rapidly increasing. Then after some 
years a lake-fishery question arose in England, as it must 
have done sooner or later, and in Ireland there arose fishery 
disputes regarding the great lakes in that island. But the 
law was found to be inelastic; and what, in the nature of 
things, must have been intended merely to define on rivers 
(aS distinguished from ocean, or ocean-influenced waters) 
the public and private rights of fishery, has now the effect 
of completely excluding the public from fishing on our great 
lakes. Surely, the criteria ought rather to be size, and 

tC 
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navigabiNty-in-fact, and, perhaps, absence of appreciable 
current sea-wards (that is on the assumption that every 
water with a continuous current must be taken^ for the 
present, to partake so much of the nature of a river as to 
be governed by the ** medium jUum” doctrine). 

The difficulty which during the last thirty-five'or forty 
years has been felt in England and Ireland regarding the 
rigidity of the* Common Law as to inland lake fisheries was^ 
experienced very early in the present century in America, 
both with cegard to rivers and lakes. It will be convenient, 
then, to digress for a moment to refer to the workings of 
English Law in reference to the fisheries oi^ the American 
Continent, in order that some light may be thrown upon the 
present question. Law generally ought to conform to the 
necessities of the people and the age, and laws dealing even 
indirectly with real or personal prbperty ought to adapt them¬ 
selves to the physical characteristics of that property. Chief . 
Justice Hale in his* ** Considerations Touching the Amend¬ 
ment of Lawes,” in reference to those who have a “ super¬ 
stitious veneration for ancient lawes,” says: — “ They 
tenaciously and vigorously maintain the very forms and 
proceedings and practices, which, though possibly at first 
they were reasonable and useful, yet by the very,change of 
matters become not only useless and impertinent, but bur- . 
thensome and inconvenient and prejudicial to the common 
justice and the common good of mankind, not considering 
the forms and prescripts of lawes were not introduced for 
their own sakes but for the use of public justice, and 
therefore when tli^y became insipid, useless, impertinent, 
and possibly derogatory to the end, they may and must 
be removed.” First then with regard to running waters in 
America* The lawyers found themselves in a country 
possessing rivers such as the Ohio, Missouri, Mississippi, 


* HargreaviU Tractft Cap. HI. 
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which swept alon^ for hundreds and thousands'of miles. 
Were the citizens not to be permitted to have a public 
right in^uch gigantic waters? Some answered : No. We 
must follow ^t all hazards the English Common Law (which, 
on the severance from the mother country, most ofthe States 
had taken as the basis of their Municipal Law). Others 
retorted: We will not and cannot be bound by 

such old-fashioned rules; common sense forties us to dis¬ 
regard them ; our rivers are not the narrow streams of thirty 
or forty miles long which are found in England, and with 
reference to which these laws were first established. So in 
the Southern States the Courts soon avoided, so to speak, 
the dead-lock, by determining once for all that the riparian 
proprietor’s right in large rivers stopped at low-water mark, 
the State itself, for the public, having the right to the bed of 
the river. These streams, though not, in the legal senge, 
navigable, but being in reality large and eminently navigable 
in fact, were to be deemed navigable in law so as to exclude 
the doctrine of ** fihtm medium,*' (AngelJ, p. 753.) 

In Indiana the riparian’s property goes down upon the Ohio 
shore, only to low-water mark.* In Pennsylvania the same 
would appear to be the case; f as it is also in South 
Carolina^dTennessee. Tilghnian,C.J.,ini4S.(§-Ka««'/e, 71, 
said: “ Many of our rivers such as the Missouri, Ohio, 
Alleghany, and Susquehanna, are all public highways, and 
whether if such river existed in England, the rule of the 
Comtnon Law might not have been different, may 
certainly admit of a question.” In Goodwin v. Thompson^ 
55 Am. Rep. 410, Cooper, J., says : “ TJie public use of our 
navigable rivers imperatively requires that the soil under 
the water should be in the State in'trust for the public.” 
The movement in the Southern States, as is well known, 
has been more in conformity witli the Civil Law. But, 

* Buinhridge v. Sherloch^ 7 Am. L.R., N'.S. 70. 

t Flanagan v. Philadelphia^ 47 Penn. St. 229. 
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generally Speaking, in the Northern States the Common Law 
of England still governs the fishing rights, so far as the 
rivers are concerned. In these States, therefore, thpposition 
of river Fishery Law is similar to that of lake-Fishery Law 
in England ; that is to say, an anomalous, hesitating position 
—one, so to speak, of quasi-transition ; for the Courts, both 
here and there, have acknowledged that a change in the law 
might at least be not undesirable; but, on further .con-, 
sideration, and for the sake of ** uniformity,” have allowed 
matters to* stand as they are, and have hugged the ancient 
doctrine as if it were loveable by reason of its antiquity. 
“ Vetera extolUmus^ recentium inntriosi*' 

That there is a right in the public or State to the bed of 
Lakes in America is affirmed even more strongly. Many of 
the Northern States, too, which strenuously refused to 
disregard English Common Law with regard to rivers, here 
join hands with their Southern neighbours, and give the 
soil (and so the fishery) of the lakes and their islands to the 
State or public, c.g., the State of New York : Canal Com¬ 
missioners v. People, 5 Wend. 423 ; State of New Hampshire : 
State V, Gilmanton, 9 N.H. 461. And in Vermont it was 
held that ** lands bounded on lake Champlain extended to 
the edge of the water at low-water mark, and th 4 t this was 
so even with regard to the lands bordering on a creek or 
narrow arm of the lake ”—for the interesting reason in com¬ 
parative law (compare “ tidal estuaries” as “branches of 
the sea”)—“where the waters rose and fell with those of 
the lake ”: Fletcher v. Phelps, 28 Vt. 257. Where land is 
conveyed bounding on a lake or pond (if natural) the 
grant extends to water’s edge at low-water: West 
Roxhury v. Stpddard, Great ponds in Massachusetts, 
over ten acres in extent, which were not -before 1647 
appropriated to private owners were’, by a Colony 
ordinance of that year made public; which included 
the right of fishing. The distinction taken in America 
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between a stream and a pond (or lake) is that/'* in one 
case the water has a natural motion—a current—while 
in the other the water is substantially at rest; and this 
is so inJependentljr of size.” And it may be interesting 
to note here the result of American Law as regards grants 
and to compare with the English : " The right of grantee 
to take to the middle of the stream is grounded on the 
presumption that the grantor intended the* grantee so to 
take; not that the bed of the stream passes as appur¬ 
tenant to the bordering land, which cannot i)e; for a 
conveyance of one acre of land can never be made to 
carry another acre by way of incident or appurtenance to 
the first.”— Am. Rep.y p. 579 (1888). 

But do riparian occupiers in America never possess the 
soil in the bed of lakes ? If so, when ? and what is the 
test ? In the N. Carolifta case of Hodges v. Williams, 
59 Am. Rep. 1887, we have a suggestion of the criterion. 
Here was a lake, 15 miles long by 8 miles broad more 
than 50,000 acres)—and thus from its size apparently more 
than sufficient to attach public right to the soil; but it was 
only 3J feet deep—a sort of morass or swamp with, so to 
speak, a mere skin of water—and it was held that, not being 
in fad navigable by boats of even moderate size, it was, so 
far as the soil was concerned, in the grantee of the State ; 
and moreover the case of Broadnax v. Baker, 55 Am. 
Rep. 633, was here explained to be : “ Whenever water¬ 
courses have capacity to float freight and passenger boats, 
whereby they become channels or highways of commerce, 
the right to use them as such becomes paramount to any 
rights of a riparian owner.” 

By means of this short digression if will be readily seen 
how English Common Law has been construed across the 
Atlantic, and altered or disregarded to suit certain circum¬ 
stances—how in fact, in the Evolution of our Law, the 
offspring has adaptech itself to its circumstances and 
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surroundiVigs, To return now to the state of matters at 
home. It is perfectly plain that the phrase “ non-tidal 
waters ” is sufficient to cover any inland lake, however 
large; and the great preponderance of authority^ as the fore- 
goingpages'shew,is to the effect that no waters coming under 
that designation are subject to the public right of fishing. 
The divisions recognised have not been lake,'' “ stream," 
“ sea;" buttidal " and “ non-tidal: " and so lake ques¬ 
tions have been solved by the principle already spoken of, 
lakenon-tidal water,"not“lake.” Three great- 
lake cases have been decided during the last thirty years: 
in order they are: Marshall v. Ulleswater N, Co., 3 B. & S. 
740, in 186^; Bloomfieldy,Johnston, Ir.R.,8 C.L. 68, in 1868 ; 
and Bristowe v. Cormican, Ir.R., 10 C.L. 400, in 1874; the two 
latter cases being Irish cases, and the last-mentioned being 
carried afterwards to the House of Lords. The lakes in 
question were Ulleswater, Lough Erne, and Lough Neagh 
respectively. It is sufficient to say that all the J udgments, in 
avoiding to affirm that a public right of fishery might be, or 
is, recognised at law in these lakes, were simply carrying out 
the well-established “ non-tidal ” principle. But although 
this is so, it will nevertheless be presently seen that the 
tendency of the Judges was, in most cases, to re^rict the 
operation in lakes of the doctrine of the “ medium filum **— 
thus making a decided advance towards what one day may 
be a final J udicial separation of the two great classes of 
non-tidal waters, if such a result be not anticipated 
by Statute. In other words, though the Courts did 
not categorically decide that the right of the Crown 
(i,e., the public) ought to prevail over the greatest part of 
these lakes, yet many of the Judges thought it somewhat 
astounding that a riparian proprietor of a few acres oiPthe 
shore of a lake should have as a matter of right a Several 
fishery as far as the centre of the lake over a rectangular 
area of water of the uniform breadth of his holding at the 
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water's edge. And it is natural that any p^sop should 
wonder at this (foctrine; for over and above the 
peculiarities and difficulties pf the ** medium filum" 
theory ^ applied to lakes, and mentioned in the Judg¬ 
ments, there\re, it would seem, certain physical difficulties 
which* wifi appear on a moment’s consideration. A-river 
runs northward through a lake, that is, entering on its 
southern shore; the lake is narrow and Jong, and lies 
*N. and S. Which are the riparian proprietors who by 
supposition have each a Several fishery to t]ie middle 
thread? “The land occupiers on the E. and W. shores; 
and the middle thread lies N. and S.” Now, suppose the 
lake is as broad as it is long. Who are now the owners of 
Several fisheries, and in what direction does the thread lie ? 
And, under the present law, the answer must be, “ The 
same as before.” Whaty then, becomes of the riparian 
proprietors on the N. and S. shores of the lake? They 
are either excluded altogether, or they take to the centre 
of the lake. In the latter case, then, there must be 
two middle threads cutting, let us say, at right angles, and 
the rights of Several fishery are inextricably mixed. Or, 
on the other hand, an entirely new principle must be fixed 
upon, sucji as that each proprietor takes a sector-like 
portion of the lake, whose apex is at a central point, in 
order to give each his proportional right; for there is no 
reason why one should have a fishery to .the exclusion of 
his neighbour. This would seem an insuperable objection 
to the applying of this theory to lakes. But it miglit 
be urged that generally lakes lie narrow and in valleys. 
True; but the difficulty of satisfying each proprietor would 
almost invariably arise, in cases where the lake is too 
large to be enclosed by a single property ;*and taking for 
instance the extreme case of Lough Neagh ^hich lies in 
an irregujar rectangle), we have on the N. and S. shores, 
proprietors who east or west of the medium filum (which 
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for convenience will be supposed to run N. and S.) have 
lands abutting on the lake for some miles. 

In Marshall v. Ulleswater N, Co,, the issue was jjrimarily 
one pf navigation and piers. But, Wightman^ J. (speaking 
for Mellor, J., and himself), used these words: “ Whether 
the soil of lakes, like that of fresh water rivers, primd facie 
belongs to the owners of the land or of the manors on 
either side, ad medium filum aquce^ or whether it belongs^ 
primd facie to the King in right of his prerogative, it is not 
in this case necessary to determine”—this being the first 
important suggestion of its possibly belonging “ to the 
King'' In Bloomfield v. Johnstony regarding Lough Erne, 
it was held (a) that the soil of the lake by the grant in 
question (Free fishery) did not pass ad meduim filum of the 
lake; (6) that the grant of a Free fishery is a grant non- 
ej^ciusive; and (c) that “ the public have not a common of 
fishery ” (qu. Common fishery ?) “ in large inland lakes in 
which the tide does not flow, though navigable.” 
Whiteside, CJ., after quoting Judgment (supra) in Marshall 
V. UlleswateVy said: “ I am not prepared to extend the 
presumption that the bed and soil of a stream belongs 
to the riparian proprietor^ ad medium filum aqua to a 
large inland lake like Lough Erne.” O'BrienyJ., said; 
“The presumption that a riparian proprietor is .entitled 
to the adjacent subaqueous soil of non-tidal waters 
along with his land may be rebutted, and in my opinion 
such presumption is rebutted by the facts and documents 
before us.” In Brisfowe v. Cormicany Palles, C.B., said, 
with reference to thje question whether the meaning of the 
word “ navigable ” (in law) were the same as that of 
“ tidal ”: “ If it wete now open to us to consider that 
question uj^tfered by authority, I should deem it one 
which would require very grave consideration. The very 
question was decided in Bloomfield Johnston, This judg¬ 
ment is a decision that primd facie the public common 
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fishery does not exist in non-tidal waters: and is in this 

Court a conclusive authority.” Dowse, B., said: “Some 

day or other I hope it will be decided, namely, whether the 

law as toTnla^d lakes and inland seas is the same as the 

law with respect to rivers, and whether the word ‘ navigable * 

in one case is the same in law as the other. In the present 

case we follow the judgment in Bloomfield v. ^Johnstmi'* In 

the same case in Exchequer Chamber, Lawson, J., said: 

” I confess I shall not regret if this case be taken to the 

House of Lords, for we then shall have their decision upon 

the right of the public in navigable non-tidal waters.” 

Fitzgerald, J., too: “ The question as to whether there can 

be a common public right of fishery in such an inland sea 

as Lough Neagh will be proper for the determination of the 

House of Lords: but I desire to add that whatever be the 

effect of the decision of* the Exchequer Chamber iij 

• 

Bloomfield v. Johnston the Judges who composed the Court 
did not all intend to affirm the decision of the C. P., viz., 
that the public could not have a common fishery in large 
inland navigable freshwater lakes.” Whiteside, C. J,: “ The 
liberty of fishing .... common right . . . . 

does not exist in inland seas because the water is not salt 
—an arbitrary rule repugnant to reason, convenience, and 
the common sense of mankind ! This question should now 
be thoroughly investigated and decided according to 
analogy and reason by the Court of Appeal. Why should 
not the right of fishing in this inland sea be enjoyed and 
exercised by the public as the right of passage for trade ? ’* 
But, strange to tell, the very point at is^e above was not 
before the House of Lords on Appeal—a fact to which 
Lord Cairns refers in these words: ‘“Against the order 
over-ruling the demurrer the respondents have not appealed. 
My Lords, I mention this in order to shew that it does not 
appear to me that your Lordships can decide whether the 
replication to which I have referred was or was not a valid 
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defence <it law." Lord Blackburn said: " It does not senm 
very convenient that a proprietor of a few acres fronting on 
Lough Neagh should have a piece of soil many miles in length 
tacked on to his frontage.” In R, v. BurroWy^^ Justice of 
pMCtf, 53, on an Appeal from a conviction of one of the 
public for fishing in Ulleswater, Cockburz!,.C.J., dissented 
from the general principle that all non-tidal waters are 
non-public. • 

From the foregoing considerations, it will be seen that a 
change iu the law of Lake fisheries is demanded. With 
reference to rivers the law may well stand as it is ; our 
streanfs are narrow, and the public have not to anj^ 
appreciable extent asserted a claim to the bed of running 
waters. If it were determined orffce for all—and it would 
be a mere matter of fact and measurement—what is the 
breadth, at the point of leaving or entering, of the broadest 
river passing through any lake in England or Ireland : 
let us suppose it is 150 yards :—if now it were enacted 
that in all non-tidal waters, navigable-in-fact following 
American decisions), the right of riparian owners to the water 
bed (and so.of fishery) were limited to a uniform distance from 
the water’s edge of 75 yard's—that is half the above ascer¬ 
tained maximum width—(any waters of undef 150 yards 
being regulated by the **medium doctrine)—and all 

the remainder of the water-bed vested in the Crown for the 
public, provided always that all rights of Several fishery 
which have at present an ascertained and recognised legal 
existence should be preserved:—we should by such an 
enactment leave .all the rivers unaffected, and have the 
lakes virtually given to the public, although, as will be seen, 
a considerable frix^e of lake-water would be in reality 
subject to riparian Several fisheries. Of course the more 
logical method would be to measure the width of this 
lake-supplied river at the point where the ocean tide 
ceased to manifest itself, and set off half this breadth from 
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all non-tidal shores, the bisection of the overlapped area in 
all narrow waters furnishing us with the original “ medium 
filum ’* ; but the former would be the more practical method. 
There woul 3 '^us be many thousand acres of inland sea 
thrown open to the public, over which now riparian owners 
have, at any rate* a nominal claim. And the limit could be 
fixed from low water mark—for lakes have their winter and 
summer levels. It might naturally be objected that such 
subjects ought not to be dealt with by measurements of chain 
or tape-line, but to be determined by .such geneaal words 
as ‘Make** or “river** or “pond;** and that afterwards 
complicated questions of trespass would be constantly 
arising, and that proof of breaking and entering by the 
public would be difBcult. But the reply might well be: 
Conservators and Inspectors now under Statute are 
accustomed to lay off distaflces by yards and quarter miles 
from the mouths of rivers and elsewhere; the difficulty 
could arise only with regard to lakes : and as to the latter 
objection, it might be urged that even now the trespass 
upon an existing Several fishery presents the same difficulty 
of proof; besides, Conservators would have the superin¬ 
tendence, and where a difficulty might arise, a remedy 
would pre^pntly be provided. 


W. H, Brown. 




IIL—THE DESCENT OF THE MAR ^StATES. 

TN an Article entitled The Mar Peerage and Estates, in 
the November number of this Review,^ Mr. Alexander 
Robertson aims at proving:— 

1st, that the Report of the Committee for Privileges of 
the House of Lords as to the Mar Peerage in 1875 was 
founded on gross and serious errors; 

andly, that these errors have not been wholly removed 
by an Act of Parlikment passed in 1885; 

3rdly, that the decision in the Court of Session as to the 
Mar Estates in 1873, affirmed in the House of Lords in 
1876, was conformable to the Law of Scotland. 

As an old lawyer who has watched both cases from their 
beginnings and carefully studied their mutual relation, I 
would offer some remarks on the third proposition advanced 
by Mr. Robertson, the first two seeming to me to require no 
further affirmation. 

To Mr. Robertson’s third.proposition I demur, and I pro¬ 
pose to state reasons for demurring. 

The decision in the Court of Session was upim a claim 
pursued under heavy disadvantages. The pursuer was for¬ 
bidden to appear as Earl of Mar, although he had acquired 
that status conformably to the Law of Scotland. The 
Mar Charter Chest being closed to him, he was unable to 
state his case properly and fully; for that case was to 
shew, first, the intent of the Entail, secondly, a suitable 
construction of th§ disponing words; and no doubt the 
chest contained and still contains documents* illustrating 
both these points. 

• Law Magaxim and Review, No. CCLXX., for November, 1888. Art. 
The Mar Peerage and Estates* By Alexander Robertson, M.A. 
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“ It was customaiy in Scotland,” wrote the late'Earl of 
Crawford,* ** for the King, on attaining majority, to pass an 
** Act revqking grants or actions done in his name during 
“ the recenfSninority in prejudice of the interests of the 
” Crown or against public justice and morality. The 

diversion of heritage from the heirs general to the heirs 
“ of provision or entail was usually inclifded in these 
” revocations, as done in violation of natural justice and 
” law, I may refer to the revocation by James III. 
” 4th July 1476 of ‘ omnes tallias a legitimis hereflibus per 
” ‘ eum factas ; ’ that by James IV. 26th June 1493 of ‘ all 
“ * tailzies maid fra the airis generale to the aids maill of 
“ * ony landis in our realme ; * that by Queen Mary 20th June 
** 1555 in the same terms with the additional qualification 
“ ‘ aganis the law and gude conscience ; * and by James VI. 
” 29th July 1587 with the' still further addition ‘ quhaip 
*• ‘ the saidis landis were dispqnit befoir to the airis quliat- 
“ ‘sumever, and the saidis infeftmeiitis changeit be resig- 
” ‘ nation in the same persouii and to his airis maill.’ These 
” revocatory enactments may show that the descent was to 
“ heirs general as the rule at common law, and that pro- 
“ visions to heirs male were viewed as exceptional and to 
” be discoyfttenanced; the presumption therefore being 
“ necessarily in favour of the rule and against the exception,” 

Queen Mary’s Charter of the'Earldom of Mar, and the 
series of later Charters of it during the Stuart reigns, 
formed such a case as the revocatory enactment of King 
James VI. had in view. 

There were six Earls during this period^ but the Charters 
to the last only are important here, because he was the 
real author of the Entail now under consideration. 

John, Earl of Mar, having come of age and sat in Par¬ 
liament in i6g6, obtained a Charter, dated the loth March, 

• The Earldom of Mar for Five Hundred Years in Sunshine and in Shade, 
(Lond. i382.} I. no. 
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1698-9/10 Will. Ill., disponing the M^r Estate as it stood 
disponed in his father's time, namely, ** heredihus^ masculis ex 
** ejU 3 corpore quihas deficientibus heredibus ejm mascjulis quibm- 
** cunquequibus deficientibus heredibus sms ei assi^iatis ; " under 
which disposition he was infeft on the 9th of May following. 

On the 6th April, 1703, he married Lady Margaret 
Hay, then udder seventeen years of age. She had one 
child only who survived infancy, Thomas, Lord Erskine ; 
and she died on the 25th April, 1707. 

A few^days later, the Union of Scotland and England 
took effect, and a few months later, John, Earl of Mar, sat 
as a Representative Peer of Scotland in the Parliament 
of Great Britain. 

On the 6th November, 1713, John, Earl of Mar, gave a Pro- 
curatory of Resignation, containing the following words:— 

• ** Be it known to all men by these present Letters us 
“ John Earl of Mar Lord Erskine Garioch and Aloa, &c., 
“ one of her Majesty's Prin“‘ Secretary’s of State, Foras- 
much as upon certain grave and weighty considerations 
“ us thereunto moving we are resolved to make resignation 
“ of our whole estate and Earldom of Mar in the hands of 
“ our Superiors thereof for new infeftment of. the same to 
** be granted back again by them to us aaij after our 
“ decease to Thomas Lord Erskine our only lawful child 
“ on life and his and our other heirs particularly and 
** generally after mentioned,” &c., signed before “ Master 
“ James Erskine of Grange one of the Lords of Session and 
Lord Justice Clerk our brother german.” 

This Instrument was accompanied and followed by 
others carrying out the intent, as the Mar Charter Chest 
would doubtless shew. 

On the 20th July, 1714, the Earl married his second wife, 
Lady Frances Pierrepont, then about thirty-three- years of 
age. She, too, had one child only who survived infancy, 
Lady Frances Erskine. 
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A few days after this second marriage of the Earl, the 
death of Queen Anne, brought the Stuart dynasty to an end. 
In Scotland the succession of King George provoked* first, 
disa£Fection!>ben rebellion, in which the Earl took part. 
The Parliament of Great Britain passed an Act attainting 
him as from the 19th January, 1715-6, and so brought his 
estate under forfeiture. 

^ As an exile on the Continent, he soon recognised the 
hopelessness of the Stuart cause, and began to treat, 
through his brother, with the British Goverirfnent for 
pardon. In the meantime his brother was permitted to 
purchase the forfeited Mar Estate for the purpose of 
re-settling it upon the Mar family. From 1731 to 1729 
the Earl, resident in Paris, corresponded with his brother 
upon a re-settlement designed to replace the succession 
which had been cut short bjr the forfeiture. 

The purchase, made in the sole name of James Erskine, 
was imparted equally to David Erskine by a Deed of 
Assignation, dated the 33rd March, 1725, and the re-settle- 
ment was expressed and secured by the Bond of the two 
purchasers, written on the back, and bearing the date, of 
the Deed of Assignation. The obligation of this Bond was 
to dispon^athe estate described in the Deed, “to and in 
“ favours of Thomas Lord Erskine and the heirs of his 
“ body whom failling to any lawful sister of the said 
“ Thomas Lord Erskine and the heirs of her body whom 
“ failling,” &c., “ under the provisions and cpnditions 
“ therein mentioned and underwritten.” 

At the date of this Deed and its Back-Bond, Thomas, 
Lord Erskine, was yet under age, and his only sister, Lady 
Frances Erskine, was not more than ten yqars old ; and 
both were probably at Paris with their father, who 
still nourished hopes of returning home. But his earnest 
wishes, refused by . the Ministers of King George I., 
were still refused by those of King George IL, who 
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succeeded in 1727, and the “late” Earl of Mar died 
abroad in 1732. 

From this narrative it appears that the Mar Estate was 
thrice disponed during the life of John, of Mar,— 
twice during his tenure, and a third time during his 
forfeiture and exile, but under his direction,—first in 1699, 
during his earlier unmarried life, to his heirs male; 
secondly, in 1713, while he was a widower with an only 
child,' to the heirs of that child and of himself, as par¬ 
ticularly'described in instruments of about that date, now 
hidden in the Mar Charter Chest; thirdly, in 1725, to the 
heirs of the same child and to the heirs of any sister of 
that child, as particularly described in the Back-Bond of 
that date. 

The Disposition of 1699 had placed the Estate in danger 
of permanent detachment from ‘the Dignity, and a sense of 
this danger Was among the “ grave and weighty considera- 
“tions moving” the Earl to the Disposition of 1713, which 
seems to have provided against it. A sanguine hope that 
the attainder would be reversed, if not in his own time, at 
all events in his children's time, moved him to seize eagerly 
the opportunity oifered in 1725, by his brother and his 
cousin, of restoring in substance the interrupfrid Disposi¬ 
tion of 1713. 

James Erskine and David Erskinp fulfilled their Bond in 
favour of his two children by the Deed of Entail of the 
6th January, 1739. 

A general intent to attach the Mar Estate prospectively 
to the Mar Dignity,—as the Dignity was then univer¬ 
sally understood,—pervaded the Deed of Entail, and was 
effected by its disponing words, which were these: “ to 
“ and in favours of the said Thomas Lord Erskine and the 
“ heirs male lawfully to be procreate of his body whom 
“ failling to the heirs whatsomever descending of the said 
“ Thomas Lord Erskine his body whom failling to Lady 
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Frances Erskine his sister and the heirs male to be 
“procreate of her* body whom failling to the heirs 
“ whatsomever descending of her body whom failling,” &c. 

Let us be tempted to compare this Entail of the 
Mar Estates with entails of other family estates. The 
best interpreter of an Entail is itself. The apparent 
resemblances to others are partial and deceptive. It is 
improbable that any two family entails should be alike 
either in intent or in language; highly improbable that 
they should be alike in both. So far as I can learn, the 
Mar Entail stands alone in both respects. Its singular 
intent was effected by singular language. Its intent is to 
be gathered from its history and from the general purport 
of its provisions; its effecting language is to be construed, 
not merely word by word, but as a whole in which every 
clause takes its proper place?. 

What did the disponers mean by the expression “ pro¬ 
create “ as applied here to prospective heirs male ? Its 
meaning as given in a law-dictionary or apparent in another 
conveyance is little to the purpose. What was its meaning 
in this disposition to heirs male “ procreate,"’ whom failingto 
heirs “descending,”—adistinction beingthus drawn between 
“ procreate ’^and “descending ”? If no distinction of mean¬ 
ing was intended, why did the two learned Scottish lawyers 
who settled and executed the Deed use two distinct expres¬ 
sions ? Why did they not rather use either “ procreate” or 
“descending ” in both places ? If a distinction of meaning 
was intended, no solemn precedent need be cited in aid. 
Primarily, “ procreate ” of a person describes the first 
generation from that person, and therefore, where contrasted 
with “ descending," it comprises the first descending step 
only. Here there is no room for extending this meaning 
further. 

Accordingly, the “ heirs male procreate ** in this disposi¬ 
tion were to be persons fulfiling the double condition of being 

17 
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both ** l^eirs male and “ song.** There was no mention of 
heirs male who were not sonsriror of soils who were not heirs 
male. Further, the disposition to heirs male “procreate” 
was not followed by one to heirs male “.desc.epdfng.” 

The disponers intended the “ failing ” of each class of 
heirs to bear its usual meaning, namely, the want of any 
person answering the description of the class. They 
also intended that on every “failing,” Thomas, Lord 
Erskine or Lady Frances Erskine was to be resorted to as 
the stirps^T root of the next succession—that descent was 
not to be traced from any heir of either. 

The death of John Francis, Earl of Mar, was the 
“failing” of “heirs male procreate” of Lady Frances 
Erskine. John Thomas and Jolui Francis Miller, Earls of 
Mar, succeeded really as her “ heirs descending.” 

In the proceedihgS'befai'e_t.he.*'Caurt of Session in 187J, 
the pursuer, pleading under the disadvantages above-men¬ 
tioned, argued that “ procreate ” was used in its primary 
sense, and that the “ heir descending ” had become entitled 
to succeed. The defender argued that “procreate” was 
used in its secondary sense, and that the heir male, however 
fiistant from the stirpSj had become entitled to succeed. 

The prevailing impression that this contest <^as merely 
between the heir general and the heir male upon the 
meaning of a single sentence in the Deed of .Entail of the 
Mar Estates, is totally incorrect as an adequate 
representation of the case. The pursuer showed that the 
intent of the Deed to join the Mar Estates to the Mar 
Dignity if restored was clear, and that its fulfilment by the 
disposing words rightly construed was equally clear. The 
defender, keeping out of sight the intent of the Deed, and 
also his pending claim as heir male through the husband 
of Lady Frances Erskine, to a Mar Dignity previously 
unheard of, set up a claim as heir male of Lady Frances 
Erskine herself, to the ^ar Estates, In effcct,he alleged 
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that the ancient Mar^dignity descended in one line, the Mar 
Dignity propounded l>y himself in a second line, and the Mar 
Estates in a third line, the last being.a line of commoners 
for whom noK-ar dignity was yet propounded ! How, on this 
construction of the Deed, such terms in it as “ heir female ” 
and '** nearest heir,” and the terms connecting the Mar 
Estate with the Mar Dignity, were to be acco'unted for, he 
djd not condescend to explain ! 

The Court, having already treated the ancient Dignity as 
in suspense, if not extinct, could not give due weigEt to the 
intent of the Entail, and in fact disregarded the intent 
altogether. Further, it did not attempt to construe, 
“procreate,” and “descending” so as to give due effect 
to each ; but, in spite of the contrast made between them, 
declared the former to'be co-extensive witli the latter. 
Accordingly its decision was for the defender. Was this' 
decision, in such circumstances and on such grounds, 
conformable to thb Law of Scotland ? 

When, in 1876, the pursuer’s appeal came on for hearing 
before the House of Lords, the circumstances of the time 
increased the weight of his disadvantages. The Report of 
the Committee for Privileges had been accepted and acted 
upon by tbfi'House, but its meaning in an important 
respect was yet uncertain. The Lords had not yet agreed 
among themselves whether the Report affected the ancient 
dignity or no. In this dilemma they seem to have adopted, 
from the late speech of one of themselves, the wonderful 
conclusion that “ the ancient Earldom had come to an end 
in some way or other,” for they not djily ignored its 
existence, but attempted to strike it from t^ie Roll of Scottish 
Peerages which was accepted at the Union as authentic, 
and thenceforth until 1885 they treated the heir, whose inheri¬ 
tance of it had already been legally clothed with possession, 
as a commoner. Of course, therefore, they were less inclined 
to look at the intent of the Entail than even the Court of 
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Session.had been. In giving judgment, the three lords 

V 

who had taken part in the. Peerage Case did not refer to 
the Report of 1875 as bearing upon the right to the Estate, 
while the fourth, Lord O'Hagan, supported. opinion by 
attributing to that Report a meaning which the House of 
Lords has since carefully repudiated ! 

The Report of 1875 was one of the most unhappy, in 
respect of the House of Lords, that was ever presented. 
It grievously offended a large proportion of the Peers, 
especially those of Scotland. It has led to a long series of 
irritating disputes and inconsistent Resolutions, not.only 
at Westminster but also at Holyrood. It has evoked a 
special Act of Parliament, in some respects almost as 
unhappy as itself. But there is yet hope that the House 
may find means, consistent with its high sense, of honour 
and justice, its calm wisdom, alid its venerable traditions, 
for bringing the long-pending controversies upon the Mar 
Peerage and Estates to a fair and reasonable conclusion. 

H. S. Milman. 


IV.—FOREIGN MARITIME LAWS: II%IXALY. 

MERCANTILE MARINE CODE. 

Chapter V. 

Of the Payment and Apportionment of Prize Money* 

Art. 228. If the Prize Commission has pronounced a 
sentence for tlife sale or forfeiture of the prize, the 
Maritime Authority, having first issued the customary 
advertisements and given notice to those concerned, will 
proceed to a public sale, and will place the proceeds in the 
Seamen's Deposit Bank [Cassa dei Depositi della genic di 
mare ]. 

Cf. The Naval Prize Act, 1864 (27 & 28 Viet., c. 25), §§ 18, 29. 
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229. The proceeds, less the law expenses and Ahose of 
the payment out, will be apportioned as follows:— 

If the prize be made by a man-of-war, one-fifth will be 
put aside l&f the benefit of the Mercantile Marine Sick 
Fund and use*d in the manner prescribed by the Regula¬ 
tions ; two-fifths will then be distributed amongst the crew 
or crews (engaged), in the shares which shall be established 
l^y Royal Decree, and the resic^ue will be incotporated with 
the Public Revenue. 

If the prize or capture is made by privateers or^erchant 
men, the one-fifth will be put aside for the benefit of the 
Sick Fund, and the residue apportioned in accordance with 
the fitting-out agreement and ship’s articles. 

Failing any agreement, one half of the four-fifths (two- 
fifths) will be considered the share of the crew or crews, 
and the other half that of flie owners ; the first half will be 
distributed in the manner established by the Regulations, 
and the second in proportion to the respective interests of 
the owners. 

In Great Britain the crews of men-of-war get the whole proceeds, less law 
costs, and per cent., 5 per cent, of which goes into a general fund, and 2\ per 
cent, to the agent. Naval Agency Act, 1864, §§ 13, xy, 19. 

In the case of privateers it would no doubt be agreed between owners and 
crews ho>K^th%y should share, but in the case of non-commissioned captors or 
re-captors, the Court pf Admiralty looks favourably on the persons actually 
engaged, but there is no hard-and-fast rule of distribution [Tke San Bernardo, 
1 C. Rob. 178; The Two Friends, 1 C. Rob. 285), and such captors have no 
claim on the captured property, it being a droit of Admiralty (27 & 28 Viet., 
c. XXV., § 39). 

230. Nothing is set aside for the benefit of the Sick 

Fund from the sums given under the name of salvage by 
Arts. 220, 221, 222. . 

In England, prize salvage (and civil salvage to men-of-war) is subject to the 
same deductions as other prize money, §§ 17, 18, Naval Agency Act, 1864, for 
which see note to Art. 229. 

231. National' vessels of .‘war in sight when a prize is 
made by a merchant vessel have a right to a fourth of the 
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value ef.tUe prizes the other three-fourths enure to the 
benefit to the capturing vessels# * 

For the pUrpo^ of proving his presence at the engage- 
mentf the commander must enter the fact in hisribg, stating 
the day and precise hour at which the differefft incidents of 
it happened, especially the surrender of the prize; and 
shall specify besides, the geographical position of the place 
in which the things happened, and all other circumstances^ 
relating'to it. 

In British Prise Courts men of-war' in sight are deemed toT be co-operating 
in the capture, for that is their duty,-—unless it can be proved that in foct they 
had no such intention,—and so share on equal terms and payment of proportion 
of expenses. Phillimore, Ju/. Laiti,Vo\. III., § 389 B. Cf. sy&sS Viet., c. 36, § 36. 

232. Privateers in sight at a capture made by another 
privateer or merchantman, and which have tried to assist,, 
have a right to ofie-half of the share which would have 
been theirs had they actually taken part in the engagement. 

In this case the captain must, in addition to the declara¬ 
tions mentioned in the preceding article, also state the 
manoeuvres he executed to close with the enemy. 

Under.iQch circumstances a privateer v^ould take her full prop<M‘tionate share, 
but she must prove that she actually.co-operated, as there is no such duty laid 
on her as on vessels of war. See note to previous Article, and PluUimore, 
hit. Law, Vol. ni.,.§§ 387-389. « 

233. Privateers and merchantmen in sight at a capture 
by a man-of-war have no right to any share in the products 
of the prize*. 

Nevertheless, if they take part in the engagement, or in 

preserving the convoy whilst the man-of-war is engaged, 

they have a right to be remunerated out of the products of the 

pri^ in proportion to the service rendered, which will be 

determine by'the'Minister of Marinci Whenei^r .such 

♦ 

privateers or merchantmen are required by the Comnfanders 
of ships of war to assist them againstj the enemy, they have 
a right to the prizes that are mad^ in proportion to the 
numbers of their crews, without prejudice to whatever 
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indemnity may be due to them for damages they have 
sustained. 

At to the privateer, it makes no difference whether the actual captor it a 
maff^of-war (^another privateer; she will be entitled to share {factually co* 
operating. The uncommissioned mercfiant ships have no right to prise money 
in any event. See note to Art. 229, <inie. 

234. If it happens that one or more ships are detached 
from a deetf squadron, or division at anchor, to cruise or 
*for other operations of war, and that these latter .make a 

prue in sight of the ileet, squadron, or division,^hen one- 
third of the amount reserved for the crews is set aside for 
the actual captors, and the other two-thirds are distributed 
amongst all. 

If the fleet, squadron, or division is under way and in 
'sight, the prices, whether made by the detached ships or by 
the fleet, squadron, or division will benefit all alike. 

If the squadron or ship is really engaged in detached service, the fleet will 
not share; hut, if still acting in connection with the fleet, they will, according 
to the Law of British Prize Courts. Phillimore, Int. Law, V(^. IIL, § 398. 
See Th* Arc-rn-Citl, Marsden^s Ad* Cas. p. 17Z, The I'ovrainr, Ibid, 169. 

235. When a prize is made by a man-of-war detached 
from the fleet, squadron, or division to which it belongs, and 
out of sight of the same, there will be assigned to the 
Commanfler-in-Chief, and to the officer of highest rank of 
the fleet, squadron, or division, one-half of the share to 
which they would have been entitled in accordance with 
their rank if the prize had been made in sight of the fleet, 
squadron, or division. 

See note to Art. 234. British flag officers, under the proclamation of 
May idth; 1866, divide ohe-thirtieth of all prize-money arising from captures 
made 1^ sMpa under their command, but the principle does not apply to 
captures from a destruction of pirates^ nor to civil salvage awards, but it dees to 
slave-trade captures. * 

236. If the capture be made by a battery or fortress of the 
State, the rules prescribed for prizes made by men-of-war 
are applicable, 
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When€iVer a prize fs made by a merchant vessel within 
range of the guns of a fortress or battery on tjie shore, 
and the latter has fired on the enemy, the Mze-money 
will be divided as if three-fourths were owing fo the naval 
operations and one-fourth to the fortress or battery. 

In Great Britain the law of prize does not apply to land forces at all, hot if 
a grant of bounty is made to land forces, it falls within the jurisdiction of the 
Prize Court, 3 & 4 Viet., c. 65, § 22, and also when a capture of Government^ 
property is made by joiht naval and military forces, 27 & 28 Viet., c. 25, § 34. 
See TA< Dofdrecht^ 2 C. Rob. 55; The Banda and Kirwee Booty, L.R. i, 
Ad. & Eec. X09; The Army of the Deccan, 2 Knapp 114. Twiss, Law of 
Nations^ IVar, ch. iv., § 71, 

237. Arty person who is sent away on duty from a 
captor, continues to be considered as part of her crew, 
and will share in any prize that is made as if he were on 

board at the time. 

• \ 

It appears from § 42 of the Prize Act, 1864, that only those actually present 
share in the Bounty allowed for capture of a man-of-war, whilst those absent 
on duty‘Would also share in the proceeds of merchant prizes. Prize 
Proclamation, 1886. 

238. The heir of a person who dies daring an engage¬ 
ment from wounds received in the same, has the share of 
prize-money which would be due to the person he succeeds. 

239. Persons landed on account of illness 6r wounds 
received in battle have a right to one-half shares in prizes 
made after they are landed, so long as they remain a part 
of the crew of the captor. 

See Note to Art. 237. • 

240. On the completion of the proceedings referred to 
in Art. 228, the Authority there mentioned will transmit all 
matters to the President of the Prize Commission. 

One of the^ Commissioners will be appointed by the 
President, and will draw up a statement of the apportion¬ 
ment of the prize or forfeiture, and will order it to be 
published in the^Ofhcial Gazette of the Realm. 

Cf. Naval Agency and Distribution Act, 1864, §§ 13—z8, 21. 
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341. Objections to the scheme of apportionment must 
be made within a month from the decision of the Com¬ 
missioner. 

242. Th^sh^ires of prize-money which are not claimed 
by those who are entitled to them, within four years, com¬ 
mencing from the day on which the scheme of appor- 
tionmerit is published, will go to the benefit of the Sick 
fundr 

Under the former Prize Acts, unclaimed prize-money was after 6 years paid 
over to Greenwich' Hospital, but could be recovered on good <cause being 
shewn; at present by § 17 of the Naval Agency Act, 18G4, it is paid over to 
the Naval Prize Fund, and then, at discretion, to the Consolidated Fund, and, 
apparently, on good cause shewn, may be recovered at any time. 

V 

Chapter VI. 

Of Reprisals (Rappresaglie).* ‘ 

243. Merchant vessels of a hostile State, which are found 
in the harbours or on the coasts of the Realm at the moment 
when war is declared, will be free to sail within a certain 
time, unless the Government, under special circumstances, 
does not think fit to prescribe any term for their departure. 

For this purpose, the above-named ships will, on their 
departure, be provided with safe-conducts (passes) for 
their retuTn to their own country, nevertheless, there may be 
an embargo or sequestration of such ships, by way of 
reprisals, when the enemy has, on the outbreak of hostilities, 
captured National merchant ships found in his ports, or 
has levied requisitions within the provinces of the Realm. 

It has alwa}^ been held that there is a right to lay an eo^argo on enemies’ 
ships and goods at the outbreak of war, and this rigkt has been exercised in 
Great Britain down to the outbreak of the Russian war, in 1834, when six 

• The context of thd following Articles shews that the word here used would 
be more aptly paraphrased by “Embargo” than translated by “Reprisals,” 
which, in England, signihes a state of things antecedent to and not necessarily 
leading to war, by which the rights of subjects against a foreign State or 
individual may be enforced. 
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weeks wer^ lUlowed to RuNian shipa in port, or which had- sailed from a port 
before the. .^tbreak (rf war to clear' our, and thOy were fortber free from 
molestatidh hn tfre voyage. Order in Council^ oF apth March, 1^54^ France 
and Russia ^rshlhgf the tame course. ^ 

244. ’Ships and goods laden on them which site so 

• , • * ^ 

sequestrated, being enemy’s property, may, according ^to 
circuinstances, either be detained till the terminatioibr of 
hostilities or be declared good pme. 

In the latter case, the proceeds willj>e used, to indemnify 
pro rata in respect of their losses the subjects who have 
been injured by the enemy, the rules and procedure herein- 
before enacted being observed, both for the condemd^ition 
of the prize and the payment put of the proceeds. -Z, , 

It seems that this indemnification of injured subjects has been thh '^ject 
aimed at by an embargo or reprisals prior to hostilities. See Twiss, (Far, 
§ 60, gdpn.j but an embargo at or after the declaration of war would en.ure like 
other prize to the Crown and its grantees. « 

245. The crews of merchant $hips which are arrested, 
captured, or forfeited, will in all cases be set free; private 
persons of hostile nationality can only be detained by way 
of reprisal when the Power of which they are subjects has 
imprisoned the crews or seamen of National merchant 
vessels or of an allied Power. 

The crews of merchant prizes are generally treated as prisoners 6f war (See 
The Maryt 5 C. Rob. 200, Perels, Droit Mar, Int., p. 222, Ortolaif^ Diplomatie 
delaMtr, Vol. U., p. 35), and, this being so, the latter part of the Article 
would appear likely to control the liberality of the earlier part. 


Chapter VII. 

Of the of the Country Towards Belligerent Powen. 

246. of war between Powers with regard to which 

the State neutral, their privateers or war-^hipfr with 
prizes will toot be received in the harbours, roadsteads, or 
coasts of the Realm, except in case of being driVeri in by 

distress, . ! 

They wilLleave as soon as the danger has ceased. 



ITALY. 


263 

No ship of war or privates: of. a belligerent may remain 
more than tWehty-fpur hours in a harbour or roadstead, or 
off the coast of the Realm or adjoining it even when 
alone, except in case of being driven in by stress of 
weather, damage, or the want of supplies necessary for the 
safe prosecution of the voyage, 

fn no. case will the sale, exchange, whether in money or 
Jcind, or gift of things captured, be permitted in the 
harbours, roadsteads, or shores of the Realm. 

This and the succeeding Articles practically embody the practice of Neutral 
States in recent timee, and especially during the Franco-German War. See 
Phillimore, Ini. Lari', Vol. III., | 168. 

247, Ships of war of a friendly Power, even when it is a 
belligerent, may enter and remain in the ports, roadsteads, 
and off the shores of the State, provided that they are only 
employed in scientific pursuits. 

This qualification of the preceding Articles is not likely to be of much 
practical value when c*'dit armis toga, 

248, In no case can a belligerent vessel make use of an 
Italian. ptJit for warlike purposes or to obtain arms or 
munUions. 

Nor can they under pretence of repairs undertake works 
of such a ij^tiire as to increase their capacity for war. 

See Note to Art. 246. 

249, Ships of war and privateers of a belligerent will not 
be supplied except with provisions and stores, and means 
for repairs actually necessary for the su{>port of their crews 
and the safety of their voyage. 

Ships of war' and privateers of a belligerdiit which want 
to take in coal cannot receive supplies of it until 24 hours 
after their arrival. " 

The provision as to coal usual during the Franco-German war was l^at 
a ship of war should have “ so much coal only as may be sufiBcien^^to carry 
“ such vessel to the nearest port of her own country, or to sj/me nearer 

destination, and no coal shall ^ain be supplied to any sucb/^lfip of war in 
*' the same or any other port, roadstead, or waters, subject lo the territorial 
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jurisdictioo of Her Majesty without special permission^ until after the 

expiration of three months from the time when socl^ coal may have heen last 
“ supplied to h.er within British waters, as aforesaid.” Phillimore, Tnt. Law, 
VoJ. III., § 168. 

Which rule seems'singularly short-sighted for Great \Britain, as it makes 
her numerous coaling stations a source of weakness. Say two belligerent 
vessels, one of which is British, find themselves together in the River 
Plate, and short of coal, the British vessel can only take enough to take her to 
the Falkland Islands, her nearest port; the other vessel can fill up to go 
across the Atlantic, and meets the British vessel an enormous advantage* 
outside, as she has only to play a waiting game to win the battle. 

250. When ships of war, privateers, or merchant vessels 

of two belligerents are found at the sdme time in a 
harbour, or roadstead, or off the shore of the Realm, an 
interval of at least 24 hours must be required between the 
departure of any ship of one belligerent and that of any 
ship of the other. J 

•This interval may be increas*ed, according to circum¬ 
stances, by the Maritime Authority of the place. 

See Note to Art. 246. 

251. A capture, or any hostile operation between ships 
of belligerent States in the territorial waters, or in waters 
adjacent to islands belonging to the Realm, will constitute 
a violation of territory. 

This is universally accepted now. Phillimore, Tnt. Vol. III., 

§ 161, ti seq. ^ 

Note,—Here ends that part of the Marithne Code Law 
of Italy whtQh-h of general interest; the remainder of the 
Mercantile Marine Code is composed mainly of disciplinary 
regulations for t'he Mercantile Marine, 


F. W. Raikes. 



265 


V.—LAW AND CODIFICATION IN INDIA.* 

TNDIA is a short and apparently simple name for what is 
really one of the most complicated problems of 
Government with which British Statesmen and British 
Administrators have had to deal for many a long year. A 
•problem quite as vast in its way, though not by any means 
so complicated, was before them about the time that the 
foundations of our present Empire in India were being laid, 
and .that was the problem of retaining in some form" of 
Union with the Mother Country the Thirteen Colonies 
which have made themselves into a Great Power, ruling 
from Atlantic to Pacific under the name of the United 
States of America. 

The American problem, it must be confessed, our States¬ 
men and Ministries of the day did not even attempt 
to face, much less to solve. The Indian problem would 
perhaps have met with a very similar absence of attention, 
if it had come before us, like the American, in a full}^ 
matured condition. For the solutions, if solutions they 
be,—which is, we apprehend, a question not as yet fully 
answered^,—offered by our elaborate creation of the 
Dominion of Canada and by our constitution of a P'ederal 
Council of the Australasian Colonies, were not as yet 

• Tke Story of Nnucomnr and the Impeachment of Sir Elijah Impey, By 
Sir James Stephen, K.C.S.T. Macmillan. 2 Vols. 1885. 

The Anglo-Indian Codes. Edited by Whitley Stokes, D.C.L. 2 Vols. 
Oxford. Clarendon Press. 1887-8. 

Digest of the Indian Law Reports and Law Reports^ Indian Appeals. By 
R, M. A. Branson, Barrister.at.Law. Bombay. Education Society's Press. 
Vol. HI.. 1884. • 

A Digest of Civil Law for the Punjah. By W. H. Rattigan, LL.D., 
Barrister-at-Law. Allahabad. Pioneer Press. Third Edition. 1888. 

Pour Letters on the Codification of Hindu Law. By F. V. Dombay Gazette, 
June 28—July 17, 1888. * 
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dreamed ,ofv when Franklin and Washington and their 
fellow-worker^ wefe laying deep the foundations of the 
United States, and when Impey and Hastings and Francis 
and Harwell were meeting in Council, and often, it ihight 
seem, in a Council, so called only in grim irony, where 
almost every man’s hand was against Hastings and almost 
every man's brain plotting against him. 

The Story of Nuncomar,* so inimitably and graphically , 
told long ago, after his own peculiar fashion, by Macaulay, 
has been tbid again for us no less inimitably^and no less 
graphically, but, as we believe, far more truly, by Sir James 
Stephen, himself a successor of Macaulay and a continuator 
of Macaulay's own w'ork in India, in the department of the 
simplification and Codification of the Law, in which it most 
deserved to be continued, and in which it must ever com¬ 
mand our fullest sympathy. For Macaulay’s graceful 
periods and eloquent misrepresentations of History, we can 
have no sympathy, and we cannot but be grateful to one so 
eminently fitted for it as Sir James Stephen for having 
undertaken the necessarily somewhat invidious and ungra¬ 
cious task of tracking his predecessor’s inaccuracies and 
distorted or prejudiced statements. The work cannot have 
been pleasant, and we know that it must have ^en very 
hard, and in many instances—perhaps the majority—very 
weary, and, as it must have seemed, but thankless wojk 
after all. 

It would have been a far easier, and, no doubt, a farmoic 
grateful task, to have confirmed Macaulay’s account of the 
Legal struggle in which Nuncomar and Hastings stand out 
as the representatives, so to speak, of two opposing 
systems, the Najive and the English conceptions of Law 
and of Justice. To hold the balance is in itself not by any 
means always an easy task, and therefore it is one 

which we'so often find put on one side by professed writers 

« 

* Niiucomar auJ By Sir J.orfES Stei’Iikm, K.C.S.I. Macmilinn. iK8j. 
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of History, who are content to take the easier line of^being 
mere partisans. THiis it is, far more than the difficulty 
frequently experienced in getting at the re^\ facts which, to 
a certain extent, has to many minds seemed to justify the 
Walpolian axiom that History “ cannot be true.” To 

•V 

track inaccuracy and misrepresentation through their 
countless slippery by-paths is, again, at na time an easy 
task, but the difficulty is enormously enhanced when 
so captivating and so popular a writer as Macaulay 
has to be displaced from his pedestal. Mau>% are the 
misconceptions, too, as well as the misrepresentations, 
by which the real history alike of Nuncomar and of 
Hastings, has been obscured, and the true facts almost 
hopele.ssly distorted. Need we say that Nuncomar was 
not the Head of the Hindoo religion, as he has so falsely 
been called ? Need we say that we are unaware of any 
person in India who then, or now, could be entitled to such 
a designation ? Need we say that the conviction of 
Nuncomar was. on the facts proved, and under the then 
Law of England, not only a right conviction, but one from 
which there was practically no escape ? Whether it would 
have been more politic to have exercised the prerogative of 
mercy, ain^ so have spared the Brahmin caste the shock 
which the execution of so distinguished a member neces¬ 
sarily gave them, is a different question altogether. But, 
considering the infant condition of our power iu India at that 
time, consideringtheutter indifference tosucli little matters as 
perjury and forgery which still unfortunately prevails among 
the natives of India, it is at least intelligible that Hastings 
should have deemed the e.xecution a necessity of State, and 
it is at least intelligible that he may Iftive been right, and 
that, virtually, no other course was open to him. That 
the trial under Impey, C.J., was an eminently fair one, 
Sir Jaqies. Stephen has, by diligent reading through the 
record, fully satisfied hiiqself, and we think his readers may 
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be equally satisfied on that head. That the trial itself was 
legally just and fair, we have no manner of doubt. That 
it was morally jugt or fair, we must confess, we do doubt. 
For Nunconiar the trial must have seemed almost an 
incredible thing. Perjury and forgery have long been so 
lightly esteemed in India that the Maharajah may well 
have doubted at first whether it could be seriously meant, 
or whether it could possibly be anything else than a cloak 
for a purely malicious prosecution to get an inconvenient 
person oKt of the way. This may, indeed, have been his 
feeling to the last, and it would be quite an intelligible one. 
That such was the real state of the. case, however, we do 
not believe. All that we suppose Hastings to have aimed 
at is that he should, through Nuncomar, strike a blow which 
should deeply impress the Hindoo population with a sense 
of the power of England and of the long arm of English 
Law. That English Law should seem Justice to the 
Hindoos, Hastings could hardly have imagined, and he 
was probably supremely indifferent whether it did or not. 
For Warren Hastings strikes us as having in many respects 
been by nature a very Oriental ruler, in the sense in which 
Europeans sometimes shew themselves to be such. We do 
not suppose that he was for a moment troubled by any 
considerations of the moral aspect of the N uncoinar U ial, 
when once he had determined that it must be held. 
Nuncomar,himself was but a pawn on the board, and so 
were all who either served or obstructed his purpose. 
Doubtless that purpose was to put down' all his own 
enemies and all the enemies of England, and so to be a 
great English ruler in India. 

Doubtless, also, tlfis aim of the policy of Warren Hastings 
may often have made his administration seem a relentlessly 
hard one, and for many it must have been so in fact. It 
was hard, very hard, unquestionably, for. Maharajah 
Nuncomar to be, as it probably seemed to him, singled 
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out from such a mass of his fellow-countryipen and 
co-religionists, and on his trial under laws of which he 
substantially knew nothing. It was hard, and it was also, 
we believe, impolitic, as well as morally unjustifiable, though 
there was no help for it when once the Law was set in 
motion. The Law . was English Law, and the presiding 
Judge administered it with the fullest sense of the gravity 
of the po*sition, if not of its hardship, and with the greatest 
Impartiality. Impey does not appear to have shrunk from 
any labour, in order that the trial should be as full and‘as 
fair as possible, and in order that the accused might have 
every advantage to which he was entitled under English 
Law. The trial itself being once posited, the circumstances 
attending it, as far as the Court is concerned, are, we fully 
believe, creditable to the Court. Our objection is taken not 
to the mode of conducting the trial, but, in limine, to the 
fact of Nuncomar being placed in the position of incurring 
the penalties then enforced by English Law for an offence 
which he had not knowingly committed against that Law, 
and which was a Law not attaching to him by his domicile 
of origin or by his personal status as a Brahmin. Where 
the foundations of two systems of Law are so different *as 
they are in Jhe case of English and Hindu Law, it is clearly 
unfair to the Hindoo to apply to him the standards of the 
English Law, especially in a matter where ethical differences 
between the two systems are so broadly marked as in the 
subject-matter of Nuncomar’s trial. 

So far, therefore, we can sympathise with even the rascal, 
Nuncomar, though not entertaining the slightest doubt 
that he was, from our point of view, a great rascal. But 
if we can sympathise to this extent with the accused in this 
cause celebre of English Law in India, we none the less 
sympathise also with the Judge who had to try the case,* 
and with the Governor-General who had*to confirm it, or, 
if he thought fit, to exercise the prerogative of mercy. 

t8 
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For both of these the position was- in its way quite as 
trying, and we think that both felt it to be so, and certainly 
both deserve that the fullest consideration should be 
extended to their specially trying position. 

Impey had to administer English Law and nothing but 
English Law, and by that Law Nuncomar, if convicted, 
had to forfeit his life, whatever the Judge might personally 
think as to the expediency of that Law, or its moral 
adaptation to the case. 

Hastings had to uphold the as yet rather feeble British 
power in India, where it was not by any means certain 
that British influence would become dominant, or that 
the Company’s raj would develop into the ‘‘Paramount 
Power,” as it is now the fashion to call the Govern¬ 
ment of the Crown. Both men were, therefore, necessarily 
confronted with grave responsibilities of a far-reaching 
character, and each might well shrink from what lay 
before him. 

The result of the trial has not been favourable either 
to Impey or to Hastings. Yet, the circumstances being 
such as we have briefly attempted to shew them, 
we do not believe that the result could well have been 
different. 

We believe that, on the whole, both Impey and Hastings 
were passive rather than active instruments in forging the 
link of events, though there may have been a certain 
amount of selection in regard to Nuncomar, as one whose 
surroundings and siatt^s invested his acts with an importance 
which would make him a striking example. But the 
result must have been the same, whatever offender were 
selected for provoking the action of this strange Court, 
enforcing strange Laws in a strange country. Very 
different is the aspect which now meets us, for the most 
part, in the relations between . English Law and the 
co-religionists of Maharajah Nuncomar. 



LAW AND CODIFICATION IN INDIA. 271 

I ^ 

Turn we to the A^iglo-Indian CodeSf* so ably drawn by 
such eminent successors of Macaulay as Sii' James 
Stephen, the late Sir Henry Sumner Maine, and others, 
and so carefully edited by Dr, Whitley Stokes, who himself 
has been one of the later links in the chain of our Anglo- 
Indian Codifiers, and we shall find Laws the endeavour 
of whose framers has been to state tersely and clearly what 
acts or forbearances were intended to be the subjects of 
the respective Codes, and, as far as possible, on neutral 
ground, to be applicable to all our Indian fellow^ubjects 
without touching on the personal Law under which they 
may live. Some of these Codes, indeed, are so applicable 
to European and specially to British needs, that they have 
been edited separately by English Jurists, with a view to 
commending them to our legislators and to members of 
the Legal Profession at home, e.g., the Negotiable Instru¬ 
ments Act, i88i (Calcutta and Lond., Thacker. 1882), 
edited by Mr. M. D. Chalmers, now Judge of County 
Courts. It had long been known among us, there¬ 
fore, with what care these Anglo-Indian Codes were 
framed, and how the art of Codifying had, as it were, 
made itself a home among English Jurists in India almost 
alone among the members of the English Bar. At home, 
there had, •l!o doubt, from time to time arisen men who, 
like Bentham, Romilly, Brougham, Macaulay, lifted up 
their voices in favour of Codification, but their united 
voice was but as “ Vox clamantis in deserto," and scarce one 
was found who heeded the voice. 

One great value of the Anglo-Indian Codes unquestion¬ 
ably consists in their shewing, as far as they go, imperfect 
as they still are, that Codification is not the impossibility 
whicli the advocates of the chaotic system actually 
obtaining in England are apt to represent it. AVhat has 

• Thf Anglo-Indiun Codes. Edited by Whitley Stokks, D.C.L. 2 Vols. 
Oxford. Clarendon Press. 1887-8. 


t8— 



272 • LAW AND CODIFICATION INDIA. 

been dojie and is still being done for our European and 
Native fellow-subjects alike, in India, eould be done here, if 
the will to do it were present. In the absence of that will 
we remain hide-bound, case-bound, Report-bound. 

We have said that tlie Anglo-Indian Codes do not trench 
on the Personal Law of our Indian fellow-subjects. This 
seems to be so clear a corollary from the Royal Proclama¬ 
tion published when the Crown assumed the direct rule of 
what is now formally styled the Indian Empire, that it 
would Imve been unnecessary to emphasise the statement 
but for certain expressions which occasionally fall from Dr. 
Whitley Stokes, as where he speaks, in a note of a given 
provision in a particular Indian Act, as appearing to 
“repeal” the Mohammedan Law on the point in question. 
(Anglo-Ind. CodeSy /.,p. 496, n, i, under the Indian Contract 
^ct, the point raised being the‘sale of pork or wine, void 
in Mohammedan Law, Hedaya, II., 429). 

We feel bound to submit that whether the Indian Legis¬ 
lator intended to do this, or not, the alleged or presumed 
“ repeal ” would equally be ullra wim. 

We did not enact the Mohammedan Law, and we cannot 
repeal it. Nor, if we could, would the repeal be in con¬ 
formity with the Royal Proclamation above ^referred to. 
Moreover, as tlie Mohammedan Law flows from the Koran, 
and derives its force from the Koran, we could pot repeal 
;any part of the Mohammedan Law without pro tanto 
repealing,, or purporting to repeal, the portion of the Koran 
in which the repealed Law was contained. But, profcsso, 
the Law of the Koran must be maintained by us, for those 
of our fellow-subjects who follow that Law, as their 
personal Law, uflder the protection of the Paramount 
Power, and in terms of the Royal Proclamation assuming 
the direct government of India. 

It may be that we have not rightly apprehended the mean¬ 
ing, on this pdint, of the learned Editor of the Anglo-Indian 
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Codes, But, if SO, we submit, he must have used language 
somewhat after the fashion commended in the epigram 
attributed to Talle3n*and, as a means of concealing, rather 
than of expressing, his thought. 

On another point, that of the ** Illustrations,” which 
confessedly form one of the salient features of the Anglo- 
Indian Codes, we are not by any means so enthusiastic as 
the learned Editor. Illustrations may be, and* conceivably 
are, 'in certain cases, very useful. But they are not an 
invention of the nineteenth century, in any sense ^hat we 
can understand, for they were practically known to the 
Roman Jurists ; nor does it appear to us that they ought to 
rank as decided cas^s of the highest class, because decided 
by the highest authority, viz., the Legislature, as the 
Indian Codifiers contended. 

There are points in the'framing of the Indian Codes* 
which might evidently lead to difficulties, apparently not 
apprehended by the Codifiers. Thus, the initial statement 
that the Penal Code is to apply to “every person” in 
British India after the Act containing it should come into 
force, is cleaily far too sweeping in its application; Dr. 
Stokes, indeed, suggests that our Courts in India would 
probably hojd Ambassadors and their suites exempt by the 
Law of Nations, but in the presence of an express direction 
of the Code, it may be doubtful whether Judges of English 
training would decide in favour of an exception wliich might 
seem to be expressly excluded by the sweeping language of 
a document out of whose four corners they might hesitate 
to travel. A case in point might easily arise on the occasion 
of some Embassy from Caubul, Lhassa, Pekin, or other 
capitals with which a British Viceroy of'lndia^has to main¬ 
tain guarded relations combining com tesy with watchfulness. 
The result of the application of the Indian Penal Code in such 
a case might seriously embroil Great Britain with neighbours 
whose suspicions oiice aroused would be hard to appease. 
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Besides Codification proper, however, there is another no 
less important work which has for some years past been 
carried on in India by the zeal and eneigy of private indi¬ 
viduals, and that is the drawing up of Digests either of the 
Reported Cases in the several Indian Presidency Courts and 
in the Privy Council on Appeal, as in the case of Mr. R. M. A. 
.Branson, of the Bombay Bar (Bombay. Education Society's 
Press, Vols. 1 ., II., III., last pub., 1884); or the still more 
difficult ^case presented by the Digest of Civil Law for the 
Punjab, drawn up from the existing Hindu and Moham¬ 
medan Customary Law of the Land of the Five Rivers by 
our valued contributor, Dr. W. H. Rattigan, the third 
edition of which (Allahabad. Pioneer Press, 1888) is now 
before us. 

Each of these is in its own sphere an indispensable guide 
Tor the Indian Practitioner or Judge and Magistrate, no 
less than the Anglo-Indian Codes of Dr. Whitley Stokes. 
We have spoken of both before.in the terms of commen¬ 
dation which they so honestly deserve, and we shall have 
occasion' to refer to them yet again, as often as we may 
have space at our disposal for the consideration of that 
most interesting branch of the field of Jurisprudence which 
is concerned with Indian Law. For the term^^ndian Law 
is like the term India, the apparently simple name of a vast 
and complicated problem. 

The variety of the Laws and Customs covered by the 
expression must be patent to anyone on a very brief perusal 
of the contents of either of the just named. Thus, 

_ p 

in Mr. Branson’s latest volume (Vol. III.) to hand, we find 
more than nine cobimns devoted to such a side branch as 
Malabar Law, and we read decisions on bequests for 
maintenance of a Temple or of Idols, and on Mutta 
marriage among Mahommedans, &c. We also come 
across such expressions from the Bench as the following, 
tending to shew that justice, equity and good conscience ” 
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are not always, even in the Bombay Presidency, qonstrued 
to mean English Law (Whitley Stokes, Anglorind. Codes^ I., 
Int., p. xiv., citing 6 Bom. H.C., 36, 52). In a Waqf (or 
Vakotif) case, before the Bombay High Court, involving the 
English doctrine of perpetuities, the Court said,/>er West, J., 
** The rule against perpetuities extends to a colony in which 
English Law is enforced only so far as it is "adapted to the 
jcirciimstances of the community. . . . ; The Courts 
have to pronounce whether any particular object of a 
bounty falls within the definition, but they must in general 
apply the standard of customary law and common opinion 
amongst the community to which the parties interested 
belong. Objects which the English Law would possibly 
regard as superstitious uses, are allowable and commend¬ 
able according to the Hindu law, and not less so according 
to the Mahommedan law.' Granting there is a charity, 
the objection to a perpetuity fails according to the principles 
of the English Law” (Fatmahibi v. Advocate General 
of Bombay^ I.L.R., 6 Bom. 42, r88i). Of course this 
reasoning does not apply, as was carefully shewn in the 
same judgment, “ where the proposed object of the endow¬ 
ment is one directly contrary to the law of the State.” 
That see^^ obvious, though, as to the judgment generally, 
we are not sure that it might not be considered by some to 
exhibit an ingenious sailing round the four corners of the 
English Law as to Perpetuities rather than a keeping 
within them. 

In Dr. Rattigan’s pages, which are designed to embody a 
Digest of the Customary Law of the Punjab, as far as 
Judicially ascertained, we likewise meet with a considerable 
variety of Laws and Customs, with many, of which the 
learned author of the Digest has already made readers of 
*the Law Magazine and Review familiar, in his interesting 
article on Crime and Social Life on the North- West Frontier of 
India, No. CCLVL, for May, 1885, and in his still unfinished 
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series on the Land Laws of India, of which the second, in 
No, CClJlX,, for February, 1886, was devoted to Bengal 
Tenures, while the third dealt with the Land Settlement 
and Tenures of the North-West Provinces, in No. CCLXL, 
for August, 1886. To the readers of those Articles zemindari, 
pattidarij and bhaiachara tenure will not be mere empty 
words, but will respectively connote that the village lands 
are common property, or divided into two or more portions 
called pattis, held in severalty, or that the proprietor’s rights 
are limited by the extent of his property, but the whole is 
liable for default in the case of a single owner, as in the 
last two tenures. 

Dr. Rattigan’s valuable Digest is, of course, a totally 
different one from Mr. Branson’s. Each serves a distinct 
purpose of its own. But the great value of the work under¬ 
taken by our own learned contributor consists in the fact, 
which he has by its successful accomplishment practically 
demonstrated, that there is no insuperable bar to Codifica¬ 
tion even in districts such as the Punjab, where villages are 
inhabited by extremely mixed populations, '^hd where 
Hindu and Mohammedan, Sikh and Pathan are frequently 
inhabitants of ■ the same loca'lity, and with rights and 
interests inextricably mi.xed up in the same lands. To 
shew this was part, at least, of the author’s aim. That he 
has succeeded in doing this, within the limits of. his still 
moderate’, though sensibly enlarged volume, no one who 
has stumed its contents, having any previous acquaintance 
with Hyidu and Mohammedan Law, would for a moment 
deny. ; ‘ . 

That this was both in itself and in the wide vista of 
possible results which it opens, well worth the shewing, a 
very slight glance at the special difficulties which neces¬ 
sarily attach to Codification in India, and which must lurk 
in waiting for the Indian Codifier at every corner of his 
work, ought to make sufficiently clear. In Dr. Rattigan’s 
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Digest v/iW be found accounts of the customs of many of 
the wild clans who make social life on the North-Western 
Frontier at once so picturesque and so unsafe. The Settle¬ 
ment Reports of Kangra, Hazara, and other districts, are 
laid under contribution no less than the various Punjab 
and N.W.P. Acts and Regulations, to shew what is 
recognised as the Customary Law of those districts and 
of the tribes inhabiting them. We could have wished that 
the plan of the book admitted of citation to a greater 
extent than that of the strict proposition extracted, for we 
believe that these Settlement Reports, written by some of 
our ablest Civil Servants, afford most interesting reading, 
independently of the valuable information they contain. 
Still the facts as set forth are in themselves curious as 
giving a microcosm of Life in the North-West, 

The fact that Dr. Rattigan’s second edition, issued in 
i8So, was out of print, coupled with the passing of the 
Punjab Tenancy Act, 1887, called imperatively for a new 
edition of a volume which is of value alike to the scientific 
Jurist in this country, and to the Judge and Magistrate or 
Collector, in Punjab and the North-West Provinces. The 
learned author has waxed in dignity since the publication 
of his second edition and it says much for his untiring 
<levotion to that subject of which he is admittedly such a 
considerable master, that both his interesting volume on 
JurisprudencCf of which we spoke at some length in our 
number for August, 1888, and this third edition of the Digest 
should have been brought out since his accession to the 
Bench of the Chief Court, and the Vice-Charicellorship of 
the University of the Punjab. 

From Bombay we have received a valuable collection 
of Articles on a subject of considerable interest, - the 
Codification of Hindu Law, contributed to the Bombay 
Gazette, in the course of last year, by a Member of the 
Bombay Bar, who signs his communications with the 



2yB 


LAW AND CODIFICATION IN^ INDIA. 


initials F% V., which we believe to stand for the name of a 
well-known Hindu Member of the Bar practising in the 
High Court at Bombay. 

The subject treated in these Articles is a very weighty 
one, the more so that any approach to a scientific study of 
it is itself quite modern, whether among native or English 
Jurists. That* Hindu Law should be studied scientifically 
is a primary necessity, before any attempt at Codification,, 
and this necessity has been earnestly advocated by English 
members of the Civil Service, such as Mr. J. H. Nelson, M.A., 
in his able Prospectus of i}ie Scientific Study of the Hindu Law 
(London and Madras. 1881). The reasons urged by F. V. 
deserve careful consideration as coming from one whose 
interest in the matter is practical, inasmuch as the Law 
which he proposes to have codified is the Personal Law 
uhder which he himself lives. I'his gives his advocacy a 
special force, and although we may not always be able to 
agree with his reasoning, we hope a fair hearing will be 
given him by all who take an interest in India. 

The questions raised in the several works briefly noticed 
in the present Article are too .serious to be discussed in the 
compass of one Paper, and we shall therefore hope to 
return to them in subsequent issues, as our sei>e of the 
importance of India and of Indian Law has for some years 
past led to our giving space to those subjects, such as 
we felt, their importance demanded. As we have been 
fortunate in the Past in our fellow-workers in bringing these 
subjects before our readers, so we shall hope to be in the 
Future. In any case, we commend to the serious considera¬ 
tion of-our readers the several works and writings to which 
we have, however imperfectly, drawn their attention, and 
we do so commend them on the broad ground.of the light 
which,they will severally be found to throw on Law and 
Codification in India. 
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The Sackville Incident, 


rriHE “ Further Correspondence respecting the Demand 
of the U.S. Government for the Recall of Lord 
Sackville,”* issued in March last, in the form of a State 
Paper, affords a clearer insight into the American part of that 
transaction than was previously to be obtained in this 
count^J^ 

The document opens with a letter from Mr, Herbert, 
our temporary Charge d'Affaires at Washington, to Lord 
Salisbury, stating that the real name of the notorious 
“Murchison” was George Osgoodby, a fruit grower .of 
Pomona, California, and enclosing an extract from the New 
York Times of Jan. 9th, 1889. 

The latter contains a transcript of a remarkable epistle 
to General Harrison, “ President Elect,” signed by two 
persons, one of them purporting to be a Judge. Briefl}', 
this effusion consists of (i.) A repudiation of office¬ 
seeking motives; and (2.) A testimony to the virtues of 
George Osgoodby, and the whole certainly constitutes a 
unique document. Its authors confidently assure General 
Harrison that Mr, Osgoodby “ is a modest man of intelli- 
“ gence and thought, and has been a teacher,” and further 
that they “ know him, and have confidence in his manhood, 
“ probity, honour, and patriotism.” 

The gist of the whole letter is contained in the following 
extract, which speaks for itself: “ The* author himself, after 
“ doing an act transcendent in its political effects and one 
“ that ha6 justly made him famous, naturally objects to being 
“ robbed of whatever credit may be fairly due to him for 


* Parliamentary Papery C/.S„ No. i (1889), C. 5,626. 
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‘‘ his remarkable achievement. We have deemed it right 
as well as a duty to acquaint you with the indisputable 
“ facts, and we ask only that you consider them upon their 
“ merits/' ' 

This “ naive confession of unconscious baseness ”* by 
the friends of the first cause of all the trouble, is somewhat 
appropriately foHowed in the State. Paper by what purports 
to be a defence*by Mr. Secretary Bayard, of his conduct in 
the Diplomatic part of the transaction. 

In spite v>f its voluminous nature, this latter document is 
really as complete a confession of weakness as could well 
issue from the pen of an ex parte advocate. 

Nearly half of it is occupied with a statement of the facts 
from the point of view of the American Government, and as 
such, merely creates a joinder of issue with our own Foreign 
Office on the question of fact. The point of real interest 
centres in the latter part of the communication dealing with 
the legal aspect of the question. Mr. Bayard cites the 
case of Sir Henry Bulwer, in 1848, already referred to by 
Lord Salisbury,t and then, by a process of critical examina¬ 
tion into the facts of that case, distinguishes it 
altogether from the Sackvilfe incident. He points out 
that “in the former the objection of Spain w^s to the 
“ action of Lord Palmerston and presumptively of the 
“ British Ministry' of which Sir Henry Bulwer was but 
“the channel of communication;*’ in short, that “the 
“ case was in reality a suspension of diplomatic inter- 
“ course.” 

Undoubtedly, if this be true, the case differs materially 
from that of Lord Sackville, but the effect of Mr. Bayard’s 
reasoning is then siniply to cut away from under his own 
feet one of the few precedents which in any way tend to 
support his conduct towards the British Minister. 

* New York TiweSf loth Jan., 1889. 

t See Law Ma^aMine and Rfviet^, No. CCLXXI., for February, 1889, p. 118. 
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The citation from Calvo*' also hardly bears out Mr. 
Bayard’s contention. Tlie essential point therein stated is 
the very one in Lord Salisbury’s argument which Mr. Bayard 
ignores or misapprehends, i.e,^ that it is only when “the 
“offence conjmitted is of a grave character” that the 
Minister may be dismissed without waiting for the recall 
by his own Government. 

Lord Sackville’s alleged offence could not possibly be 
* deemed to come within this description, differing as it does 
in ioio from the recorded cases on which Calvo’s proposition 
is based. 

There is no doubt, moreover, as Lord Salisbury clearly 
stated, that even as regards the demand fOr recall, it is the 
established duty of the offended State towards the Govern¬ 
ment to which the demand is made to “satisfy it by reasons 
“ duly produced of the justice of the grounds on which Uie 
“ demand is made.” 

In this, as in the rest of the regrettable incident, the 
U.S. Government exhibited “a striking departure from 
“ the circumspect and deliberate procedure by wliich 
“ in such cases it is the usage of friendly States to mark 
“ their consideration for each other.” t 


-is 




-|f 


Discovery in Aid of Proceedings in Foreign Court. 

The question whether an English Court of Equity will 
grant Discovery in aid of proceedings in a foreign Court 
was decided by Mr. Justice Kay. in the negative, in the 
case of Dreyfns Bros, & Co. v. The Peruvian Guano Co., 
Limited.X * 

* Pari. Papur, p. 9; and see Calvo, Dr. Inf., 4th ed., 18SS, Vol. III., 
p. 213. 

t Pari. Paper, 5,616: Lord Salisbury, p 14. 

X VF. N., 1889, p. 52, and Times Law Reports, Vol. V., p. 323. 
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The plaintiff company had obtained judgment against the 
defendant company in the Belgian Cpurts,. on a matter 
arising out of the well-known Peruvian Guano contracts, 
but, being unable to ascertain the precise nature of the 
sum claimed except from the defendants, they had made 
this application to the English Court for full Discovery of 
the accounts, bpoks, and papers of the defendants relating 
thereto. 

The only case cited in support of the contention of tlie 
plaintiffs v/as an old one, Crowe v. Del Rio, decided in 1769, 
and not reported, but mentioned only, without comment, in 
Lord Redesdale’s work on Pleading, p. 18G. On the oflier 
hand, Bent v. Young, 9 Sim. 180, and other subsequent 
cases, threw considerable doubt on the validity of that 
decision. 

^Kay, J., deemed that, in view of this fact, it would be 
inexpedient to permit Discovery under such circumstances 
without the authority of an Act of Parliament. 

at 

Confliot of Laws: Statute of Limitations {Pardo v. Bingham). 

# 

In In re BoweSfStrathmorev, F««ir,\V.N., 1889, p. 53, the well 
established principle in Pardo v, Bingham, L.R, 4 Ch. 735, 
was considered in the light of somewhat complickted cir¬ 
cumstances. The creditor of a deceased Englishman 
claimed to prove under an administration in respect of two 
sums of £2,400 and £10,000. The latter claim was 
admitted, but the former disallowed on the ground that it 
was barred in England by the Statute of Limitations, 
though not barred by French Law. The creditor had 
obtained security by means of an attachment in France 
upon the assetS^of the testator. 

Mr. Justice North held that he was entitled to prove in 
respect of the £10,000 without bringing into hotch pot the 
proceeds of the Security in France as regarded the £2,400. 
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Property Savouring of Bealty an Esception to 7nohUia seqituaiur 

pmonam. • 

The rule that property savouring" of the realty ” is 
excluded from the operation of the maxim, mobilia seqtmntur 
personam, has been on several occasions very distinctly 
enunciated. 

Frekc V. Carberry, L.K. 16 Eq. 461, decided that the 
Thellusson Act applies to a disposition of English lease- 
•holds by a person domiciled abroad, and in the somewhat 
later case of Re Gentili, Iiish L.R., 9 Equity' 541, the 
principle was extended generally to all questions of succes- 
siun'to chattels real. 

In the very recent case of In rc Duncan and Lawson, 
W.N., 1889, p, 78, the facts were very similar to those 
in Gentili’s case. A domiciled Scotchman by his’will 
devised all his property, including leaseholds in England, 
to trustees in trust for certain persons, with an ultimate 
remainder, as to the residue, on failure of his issue, to 
certain specilied charities. The issue having failed, and 
the charitable bequests being void under the Mortmain 
Act, the question was raised whether the ncxt-of-kin of the 
testator, according to English or Scotch Law', were e.ntitled 
to the undisposed of leaseholds in England. 

In accordance with the above-mentioned decision, 
North, J., held that the devolution of the leaseholds must 
be determined by the lex loci rci siUc, and that they therefore 
devolved on the next-of-kin according to the English 
Statute of Distributions. 

♦ * 

* 

Naturalisation : Guardianship of Infants Born Abroad. 

Some interesting points as to Naturalisation and the 
appointment of guardians by an English Court to children 
born in a foreign country arose, but were not decided, in 
In re Bourgoise, Infanis, W.N., 1889, p. 64. The Court of 
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Appeal refused, on grounds of expediency, to interfere with 
an appointment made in the French Ce-urt. 

The case is noteworthy for purposes of comparison with 
tliat of In re Willoughby, Infant, 30 CIi.D., 325, in which' 
the Court of Appeal upheld the appointment of a guardian 
by an English Court to a child born in France, the sole 
claim to the jurisdiction exercised being the fact that the 
infant’s paternal grandfather was a natural born British 
subject, and that the infant was therefore itself a British 
subject in the eyes of our Law. 


^uartcrljT |lotcs. 

^ The Centenary of 1780, and the Congresses to be Held 

in Paris. 

That the French nation should resolve to celebrate the 
hundredth anniversary of the Convocation of the Constituent 
Assembly of France, which dealt the death-blow to the 
Ancien Regime under the nominal headship of the last ruler 
of France under that Regime, is not at all remarkable. 
That extremely divergent views are held by many, even in 
France itself, concerning the extent and the valtie of the 
so-called Principles of 1789, is likewise not at all remarkable. 
But that the celebration of so distinctively Political an event 
as the States General of 1789 should be marked by an Inter¬ 
national Exhibition, and, in^ connection therewith, by 
Internatiohal Congresses on matters of Juridical, Scientific, 
Commercial and Industrial interest, is a really remarkable 
fact, and one which'ought, we think, to be recognised as 
shewing that France really desires, as she certainly needs, 
Peace at home and abroad. 

We -have tidings of Congresses on Criminal Anthropology, 
and of an Exhibition of Retrospective Art and Anthropo- 
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logical products, the one intended to discuss tlve difficult 
but interesting and important problems which perplex alike 
the Penal Jurist and the student of Social Science, and the 
other to set before us a kaleidoscopic vision of man’s 
handiwork from his carving of the outline of the mammoth 
and reindeer on bone implements found in the Caves in the 
Dordogne,to the electric lightwith which theTour Eiffel isto 
illuminate alike itself and the Exhibition. We hear also of 
Congresses on Maritime Law, Company Law, Real Property 
Law, Education, Geography, and other subjects of practical 
interest. Hesides this.array, formidable enough in the way 
of solhi foo<l for the mind of the visitor to Paris during tlie 
Centenary Festivities, there is to be a celebration by the 
Society of Comparative Legislation of the twentieth anni¬ 
versary of its foundation, in commemoration of which two 
special Sessions are to be* held on 29th and juth July, 
followed by a Banquet on j^ist July. The subjects 
chosen by the Council of tlie Society are (i) the Powers 
of Upper Chambers or Senates in the matter of Money 
Hills ; (2) Palria potestas, its prerogatives and limits. This 
action of the Society bears no reference to the Centenary, 
it will be observed, but is purely commemorative of the 
Society’s own history, though the dates fixed happen to 
fall within the period of the National Festival, The 
Congress on Higher Instruction and Secondary Education 
(to be held at the Sorbonne, 5th to 12th August) is 
organised by the University of France, and has for its 
Honorary Presidents the well-known Senator Jules Simon 
and M. Berthelot, and for its President M. Gr^ard, Vicc- 
Rector of the Academy of Paris, all three being members 
of the Institute. The Congress on Company Law, to be 
held at the School of Political Science, 27, Rue St. 
Guillaume (after the opening Session at the Trocadero), 
I2tli to 20th August, is organised by Decree of the Minister 
of Commerce, and has for its President, M. Larombiere, of 

It# 
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the Institute, President of the Court of Cassation, a past 
President of the Society of Comparative'i^egislation, R.nd for 
its Vice-Presidents, M. Louis Renault, Professor in the 
Faculty of Law, Paris, a distinguished leader of Thought 
among French Jurists, and M. Rodolphe Rousseau, Advocate 
of the Court of Appeal. The programme issued for this 
Congress embraces a wid? field, covering the constitution 
of Companies; their management, and the best mode of 
regulating the difficult points in International Law to which' 
the ever-increasing relations of the Commercial world 
daily give rise in matters relating to Companies. On 
many of these important questions the deliberations-of an 
International Congress of Jurists and business men cannot 
fail to throw light which may be of great value in paving 
the way alike for Municipal legislation and International 
Conventions, and we think the s?ubject an eiuineiitly prac¬ 
tical one for consideration at the present time. We arc 
glad to note among the earliest adherents of the Congress 
oil Company Law. our valued colleague, M. Clunet, and one 
whose name recalls to us the International Congress of 
Commerce and Industry at Brussels, 1880, M. Demeur, 
Advocate in Brussels, as well as M. Goirand, now a Deputy 
ill the French Chambers, whose translation of the French 
Code of Commerce was brought to the notice of the readers 
of this Reviewf besides other leading members of the Legal 
Profession in France and Belgium. 

The Congress for the study of the question of the 
Transmission of Real Property is also organised by 
Decree of the Minister of Commerce and Industry, 
and has for its President M. Duverger, Honorary 
Professor in the Faculty of Law, Paris, and for Vice- 
Presidents, the well-known Deputy of the Seine, 
Yves Guyot, since named Minister of Public Works; 
M. Duplan, President of the Chamber of Notaries; and 
M. GoDse, Councillor of the Court of Cassation, a past 
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General Secretary of the Society of Comparative Legisla - 
tion. The Committee ccTntains the names of Professors 
in the Faculty of Law, Senators, Deputies, Advocates, 
&c,, among whom may be more particularly mentioned 
M. Betolaud, Advocate of the Court of Appeal, Paris; 
M. Bufnoir, Professor in the Faculty of Law, Paris; 
M. Gide, Professor ‘in the same Faculty at^ Montpellier; 
Xlie Governor and General Secretary of the Credit Foncier, 
and others, all of mark in their several lines. It is,proposed 
to discuss some of the principal questions of interest in 
International as well as Municipal Law bearing upon the 
transmission of Real Property, such as the Torrens System, 
the German System, the Homestead System, &c,, as well 
as those of a specially Economic character tending to 
facilitate the change of o\\nership in land, and the possi¬ 
bility of effecting a transformation of existing systems both 
in France and in other countries. 

The field covered by the Real’ Property Congress, it will 
be seen, is to the full as important and as wide in the 
interests affected as that of the Congress on Company 
l..aw, Botli have good men at the head of affairs, and 
both have our best wishes for good and full discussions, 
leading up* to improvements alike in Municipal and in 
International Law. 

« * 

The Outlook in Home and Foreign Politics. 

Our valued contributor. Mr. Alexander Robertson, M.A., 
has just issued a new and enlarged edition of his Pc/ffci/ 
Addresses on Hornet Irishj and Colonial Afftiirsy and on Indian^ 
E^'ptianyand Foreign Affairs (Dundee: Winter,*Duncan&Co. 
1889) which were delivered at Droughty Ferry and Dundee 
in the course of last year. The revision has been in most 
cases brought down to date, but, curiously enough, while 
intrbduciiig a criticism- of General Boulanger’s attitude, 

rg—2 
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which is a recent factor in French Politics, the Emperor 
Frederick is still reckoned among the living, instead of 
among the majority. With Mr. Robertson’s general 
position our readers may be assumed to be fairly well 
acquainted through our previous notices of works from his 
pen, as well as from his own Articles in this Review, It is, 
perhaps, not very easy to ticket Mr, Robertson, and we do 
not know that’ he particularly cares to be ticketed, his views 
being of an independent rather than a party character. 
He believes in the necessity for an early settlement of the 
Irish question, but he pleads earnestly for equal treatment 
to be meted out to Scotland, Wales, Ireland, and England. 
Let all be placed on an equal footing of Local Self-Govern¬ 
ment, is his cry, and let not one have it at the expense of 
the others, or instead of, or in preference to the others. 
Por such a preference he sees no reason. The Parnell 
Commission he seems to view somewhat as wc ourselves 
did. He-would have had a Parliamentary Commission, or 
the ordinary Law Courts. What has been the talk of the 
Town can only be defended as a private enquiry, though 
we held such an enquiry to be a very bad precedent. 
In Australasia Mr. Robertson sees a growing Empire, 
which the Australasian Colonies and ourselves jnay now 
both be said to realise, the first step having been taken in 
1884, in the manifesto of the Sydney Convention. It is 
now, Mr. Robertson says, an axiomatic truth both in the 
Old World and the New. Our present Dual Government 
of India he regards as expensive and tending , to bad 
management, the Council for India having no effective power 
of control over thq Secretary of State for India, although, 
we may remark, that functionary professes to act “ in 
Council.” Our position in Egypt he briefly defines thus 
(p. 219): We should re-organise and evacuate.” Progress in 
re-organisation has been made, he admits, but “ not enough 
to justify us in withdrawing our support from the edifice 
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which we have raised on the ruins of the old, coiyrupt, and 
dangerously infiamtTiable material in the Egyptian Govern¬ 
ment.” The only doubt we entertain ourselves as to this 
opinion is whether Great Britain can really be said to have 
raised any edifice at all in Egypt as yet. In the Balkan 
Peninsula, as it is called by Politicians, in defiance of text¬ 
books on Geography, Mr. Robertson see? that the real 
Problem is the supremacy of Western Civilisation over that 
of the East, He says, as we have long seen and known, 
that Austria wants to reach the i^gean at Salonica, and 
means to get there, and that Italy has a stake in the solution 
of the Balkan Problem. He sees, as he thinks, and we 
believe rightly, that Roinnania must throw in her lot with 
the Balkan States, and that thus both banks of the Danube 
will be on the Western side in the folution of that greater 
Problem, known as the Eastern Question, of which tllfe 
Balkan Problem is only a portion. General Boulanger 
being at present the guest of Great Britain, though a .self- 
invited one, we abstain from questioning whether he aspires 
to be a Monk or a Cromwell. The latter is Mr. Robertson’s 
choice for the ” brave G^n^ral.” 

* ... * 

Tfte Comity de Legislation Etrangere, Paris. 

W'e have just received from the Ministry of Justice of 
the French Republic the information, which cannot but be 
of interest to Jurists visiting Paris during the Centenary 
Festivities, that, by a special exception to the ordinary 
practice, the Library of the Coinite de Legislation Etrangere, 
at the Mini.stry, will be kept open daily, except Saturday 
and Sunday, during the afternoon, from two to four, 
throughout the vacation of the Paris Law Courts, 
15th August to 15th October. As this special favour is 
expressly conceded with a view to enabling Jurists and 
Statesmen of all countries, who may be in Paris during the 
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period named, to study this useful and instructive annexe 
to the Ministry, we hope that they wjll take advantage of 
the concession, and on their return home see if they cannot 
help to make the Library even more complete than it 
appears to be. The Government of India, and the Govern¬ 
ments of most of our Colonies, have responded to the 
appeal of the .Committee, made through the Ministry of 
Justice, We, hope that New South Wales, which, alone of 
the Australian Colonies, appears to be wanting, will soon 
supply the lacuna for which it is responsible. The Com¬ 
mittee, whose President, M. L^on Aucoc, we ourselves have 
had the pleasure of meeting while he filled the Presidential 
Chair of the Society of Comparative Legislation, numbers 
among it members M. Georges Louis, whose able Essay on 

Les DroiU ef Devoirs des Pariiculiers en Temps de Neutralite we 

• 

i\oticed in this Review. It has a staff of Auxiliaires,” 
Specialists, ready to give information on their special 
subjects, among whom we note with'pleasure our colleague 
M. Clunet,and our valued contributor, Dr. Thomas Barclay. 
It has also undertaken the publication of translations of 
Foreign Codes, several of which we have already noticed, 
while some, but lately received, are in the hands of con¬ 
tributors who will know how to do justice to the work of 
this^ most valuable institution, the Comity de Legislation 
Etrang^re. 


EfbTflDS. 

Histofy and Law of the Foreshore and Sea Coasty with Hall's 
Essay on the Rights of the Crown. 3rd Edition. By Stuajit A. 
Moorb, F.S.A4, of the Inner Temple, Barrister-at - Law. 
Stevens and Haynes. 1888, 

The first edition of Hall’s Treatise on the Seashore was 
published in 1830. This was followed by the second edition, 
improved by Mr. R. Loveland-Loveland in 1875. The third 
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edition of this valuable work is now before us. The present 
Editor has been led isto re-writing the history of the toreshore, 
owing to his' desire of controverting some of the arguments of 
Hall, which he deems to be too much in favour of the Crown. 
Hence we have a large accretion of upwards of six hundred 
pages as the preface to the original work. But the accretion 
does not contain entirely new matter. The whole of Hale’s 
Treatise De Jun Maris is bodily inserted, .besides another 
Treatise, D$ Poriubus Maris, evidently the original draft of the 
*De Jure Maris, and ** Concerning the Customs ” is also appended. 
The reader may learn much from this new edition. Nearly 
double the size of the former editions, it contains twice as much 
information. The Editor has diligently traced the history of 
tile Foreshore from the Saxon period to the present day, and 
the learning to be gleaned is interesting and useful. Here the 
archaeologist and the lawyer meet on common ground. The 
history of the grants of wrecks of the sea to subjects by the 
Crown is very' comprehensive, and worthy of careful study. 
Indeed there is scarcely a pkge of this valuable work that does 
not teemwithvariedand erudite information. It istoberegretted, 
however, that the present Editor does not appear to liave 
consulted Sir Sherston Baker’s monograph on the Office of 
Vice-Admiral of the Coast, as many passages now obscure to the 
ordinary reader would have been made clear through the side¬ 
lights thrown by that work, and the book before us would have 
been proportionately the more valuable. We hope that Mr. 
Stuart-Moore .may see his way to this improvement in a 
future edition, and meanwhile we wish all success to his learned 
and laborious compilation. 


Pullen and Leake's Precedents of Pleadings, loiih Notes and Ruhs 
Relating to Pleading, Fourth Edition. Revised and adapted to 
the present practice in the Queen’s Bench Division of the 
High Court of Justice. By Thomas J. Bullen, Esq., and 
Charles Walter Clifford, Esq., both of the Inner Temple, 
Barristers-at-Law. In two parts. Paj-t. II. Stevens and 
Sons. 1888. • 

We greet the Second Part or Volume of these accurate and 
popular Precedents with great satisfaction. The high standard 
of the work is well kept up. This volume purports to deal 
only with Defences and subsequent Pleadings; but it really 
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does more. It ^vill be serviceable as regards Statements of 
Claim, The first chapter contains a review of Pleading in 
general, drawn from the Rules of the' Supreme Court, 1883, 
embracing the whole range of Pleadings. The subsequent 
chapters are devoted to the Precedents themselves, but the 
voluminous and copious notes render the present Part a 
complete exposition of the Law on the subject of which it 
treats. After a ^ short dissertation on the Law as bearing on 
each Precedent, there are numerous quotations of leading and 
recent cases—brought, apparently, almost down to the day of 
issue. We may give the following as an illustration of the 
style of the work. The note to the defence of “ Accord and 
Satisfaction,” on page 87, first explains what is meant by 
Accord and Satisfaction.” It then states that payment of a 
smaller sum is no satisfaction for a larger; and gives the 
apparently conflicting decisions on the subject, commencing 
with the famous old PinneVs Ca$ey including the leading case of 
Cumber V. Wane, and the recent ones, Sibree v. Tripp, Goddard v. 
O'firien, Foakes v. Beer, and Bidder v. Bridges, explaining the 
reason of the seeming exception to the rule in Sibree v. Tripp 
and Bidder v. Bridges, The note to Accord and Satisfac* 
tion altogether covers four pages, and completely exhausts the 
law upon the subject. Turning again, at random, to the 
Defence of Statutes of Limitation, in a note of over 10 pages 
the Statutes themselves, and the law of cases in connection 
with them, are ail fhlly set out. The work gives evidence of 
great pains all through, and likewise of marvellous accuracy. 
To avoid repetition, occasional references are made to Part I. 
This part appeared in 1882, since when the Judicature Rules 
of 1883 have appeared, and have made certain changes in 
Pleadings. These changes, however, when occurring, are 
pointed out. Part I. was edited by Mr. T. J. Bullen and 
Mr. Cyril Dodd. The present Editors, in their Preface, regret 
the absence of the co-operation of Mr. Cyril Do 3 d, but thank 
him for the assistance he has rendered at various stages of the 
work. 


The Complete Annual Digest of Every Reported Case in all the 
Courts, for the Year 1887. Edited by Alfred Emden, of the 
Inner Temple, Barrister-at-Law. Compiled by Herbert 
Thompson, M.A„ LL.M.,of the Inner Temple, Bajrister-at-Law, 
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The Same, for the Year 1888. Edited by Alfred Emden, Esq. 
Compiled by Herber'j Thompson, Esq., assisted by Robert T. 
Gill, of Lincoln’s Inn, Barrister-at-Law. William Clowes 
and Sons, Lim. 

• 

It is unnecessary to give more than a brief notice of these 
two issues of a well-known Annual Digest. They are continued 
precisely on the lines of those of former years, pjesenting to the 
practitioner, as is their object, a series of inexpensive works, 
comprising Annual Digests of every reported case in all the 
Reports, and so arranged as to prevent the possibility of any 
escaping notice. Indeed the chief feature of the b?)ok is its 
admirable arrangemeiit. This comprises, 1st, a list of abbrevia¬ 
tions, the only part of Emden’s Digest which may seem to be a 
work of supererogation, as the practitioner, for whom the work 
is intended, will, unless indeed an utter novice, be already 
acquainted with them. But as the List only occupies one 
page, the point is not veiy material. The complete Index to 
all the English cases for the 3'aar, which comes next, iseminent)}* 
useful, containing, as it does, references to all the Reports and 
to the column of the Digest w'here the facts are laid down. 
After this comes a Table of Cases folloived, overruled or 
specially consideretl, with reference to the column in the Digest 
where the case may be found which afl'ects each, and from 
this, the practitioner can, by reference to the Reports them¬ 
selves, connect and distinguish one decision with or from 
another, and ascertain, when Judges liave not exactly followed 
or overruled precc<ients, what inHiiciicc those precedents have 
had upon their minds. The Table of Statutes which follows 
is a list of those Statutes wdiich the cases of the year concern, 
the particular case, with reference, being noted after the 
section of the Statute w'ith which it deals. The next Table, 
that of the Rules of Court, is treated similarl\% the only Rules 
tabulated being fhose which affect cases of the year. The next 
and last Table is that of those cases in the* Annual Digests of 
the last three years which have been decided'on Appeal. 
Therefore, at a glance, the practitioner cafi ascertain whetlier 
during the year there has been any decision* affecting any 
Statute, Rule of Court, or previous case. The body of the work 
to the end contains the cases themselves,all those which 
have been decided by the House of Lords, the Privy Council, 
the Court of Appeal, the several Divisions of the High Court, 
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the Court of Bankruptcy, the Court for Crown Cases Reserved, 
the Election Petition Judges, and a selection from Irish and 
Scotch decisions, together with references to American Reports 
of standing. We find thus embraced every case which is 
contained ill the Law Repofts^ Journal ReporpSfLaw Timm 

ReporiSf Weekly Reporter, Cox's Criminal Cases, Aspinall's Maritime 
Law Cases, O'Malley &• Hardcastle's Election Petition Reports, Fox's 
Registration Cases ,T he Justice of ike Peace, Neville 6* Macnamara's 
Railway Cases, and the Weekly Notes, The cases themselves, as 
in the previous Digests, are lucidly and comprehensively 
digested, and every Report where they may be found is referred 
to. A series of works of reference like these is an undeniable 
boon to the Practitioner. 

Alphahetical Reference Index to Recent and Important Maritime Law 
Decisions. Compiled by Robert R. Douglas. Stevens and 
Sons. 1888. 

^ This small work is of the most useful character. The 
subjects are ranged in alphabetical order, $0 that any 
particular point desired can be found at once. - Under each 
subject is given a list of decisions. Nearly all the recent 
decisions are there, and many of the more important among 
the less recent cases. Each decision commences with a 
heading, stating the matter suh judice. Then comes a short 
statement of the facts, and the weight of legal authority for 
and against the decision arrived at; then the decision itself; 
sometimes the identical words of thejudgmentarese^forth,and 
always the name of the Judge or Judges, and the date of the 
decision and reference. Each reported case is skilfully 
condensed, and, in our opinion, considerable judgment is shewn 
in the selection of cases, and the amount of space allotted to 
each. To the important heading of “ Collision '* there are 
devoted no less than x8 pages out of a work containing in all 
240 pages, and we^ have not observed under that heading any 
omission of a case deserving mention. We note that under the 
heading of “ Cargo Claims,” a concise statement is made of the 
recent important case of Hamilton, Fraser S* Co. v. Pandorf Co., 
where the House of Lords (consisting of six Judges, whose 
names are given), unanimously reversed the decision of 
the Court of Appeal, restoring that of Lopes, J., to the effect 
that damage to a cargo by rats is a peril of the sea within the 
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contemplation of both parties to a contract of affreightment. 
Further, both under^ the heading of “Cargo Clamis'’ and 
under that of “ Deviation,*’ a conspicuous place is allotted to 
the case of Scaramanga v. Stamps on the subject of “ Deviation 
to Save Life,'* with the notice of an American case, Crochet v. 
yachson^ with which, it is remarked, Cockburn, C.J., one of the 
four Judges of the Court of Appeal who decided the English 
case, entirely concurred. Taken as a whole^ Mr. Douglas’s 
work will be most valuable to the class for whom it purports 
to be designed, namely, mercantile men. 


Codification of Sheriff Court Acts, with Draft Bill coimlidating the 
existing Acts and Regulations affecting Sheriff Court Procedure in 
Scotland. By George B. Young, Member of the Faculty of 
Procurators. Glasgow: Win. Hodge & Co. 1885. 

Valuable historical information concerning the Scottish 
Shrieval Jurisdiction, our readers -will remember, was coi\- 
Iributed in the Law Magazine and Review,'^o, CCXLI.,for August, 
1881, by Sheriff Lees, in an article on Sheriffs and Sheriff Courts 
in Scotland. The volume now before us constitutes an attempt 
to condense into tlie form of a Code the effect of about thirty 
.‘Nets of Parliament relating to Procedure in the Sheriff Courts 
of Scotland. Civil process is alone dealt with, the procedure 
relating to the Criminal Jurisdiction of those Courts forming 
no part of the scheme. The author presents his proposed Code 
in the for^i of a Bill, “ Tlie Sheriff Courts Consolidation Civil 
Code (Scotland) Act; ” and it is divided into thirteen parts, 
these again being sub-divided into sections, numbered con¬ 
secutively from the commencement of the Bill. 

The Draft Bill is preceded by an Introduction containing 
general remarks as to the Codification of legal enactments, 
and also an E.xplanatory and Methodical Statement of the 
provisions of the Bill itself. Tliere is added a Schedule of 
Forms, but these, we are warned, are not copied from those 
in current use, being merely suggested \^riations, which the 
practitioner may admire, but which he must*for the present 
avoid. The author claims that the Code proper is really a 
Digest and a “ reliable guide to what are now the statutory 
regulations regarding Sheriff Court process,” and in order that 
this allegation*mi>» be from time to time verifie<I, the various 
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sections of the Draft Code have at foot a reference to the 
sections of the Act of ParJiament so Treated or condensed. 
W'ithout professing to have made an extensive comparison 
between the statutes thus referred to, and their compressed 
rendering in the Code, it may be granted that the condensation 
lias been satisfactorily performed, and the order and classifica¬ 
tion conveniently framed. With regard to the immediate use 
of the “ Digest,’,’ we do not understand Mr. Young to say that 
the mere fact of the various sections of his Code having their 
authority at foot justifies the practising advocate in relying on. 
his handy volume alone. For though he says that to the 
“ actii'e practitioner in the Sheriff Courts the present work will 
he a vade imam of the cxisfing Statutes and Acts of sedenmt 
contained in one handy Judicial Code,” he does elsewhere imply 
that reference to the words of the Statutes themselves is 
necessar3^ Indeed, a slight examination of the Bill shows that 
the author’s views of Legal Reform, indicated in his Introduc¬ 
tion, have been embodied in the text; and that he does 
iK)t always profess to stale the •'Law as it is, but rather, 
as in his view, it ought to be. Certain sections are spoken 
of as “new,” or as “Section 6 of Act of 1876, varied," 
“latter part entirel}^ new.” and so on. We take it, 
therefore, that the main intention is declared in a passage 
in the Introduction, where our author states that his Draft 
Bill or Code is a mode of submitting his views on the Codifica¬ 
tion and Amelioration of the procedure in Sheriff Courts, 
“ with the view of evoking professional opinion on the various 
matters dealt with and the portion of the Profession helms 
particularly in view is that of which he is himself a Member, 
the Procurators practising in the Sheriff Courts. As such, it 
is a work well worthy of examination ; the advantage of such 
a specimen Code to high legal officials engaged in drafting a 
Government measure of this character is very obvious, and 
Mr. Young deserves our best thanks for the service he has 
rendered in a possible Codification of the Future. 

As having a practical bearing upon such possibilities, we 
may remark that notice has lately been given of the following 
Bills in Parliament by a private Member;—Bill to amend 
and extend the Law relating to the Recovery of small debts in 
Scotland; Bill to combine in one Code the regulations affecting 
Sheriff Courts in Scotland, and to extend and amend the Law 
of Civil Process therein. 
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Every Man's Own Lawyer. By a Barrister. Crosby Lock- 
wood and Son. Twe®ty-sixth Edition. 1889. 

My Lawyer. By a Barrister-at-Law. Kegan, Paul, 
Trench and Co. Twenty-first Edition. 1887. 

The two works before us claim to train up the householder 
in the way in which he should go—that is, to lay down direc¬ 
tions for his guidance how to avoid the legal Scylla and 
Charybdis. The writer of My Lawyer informs us in his preface 
that he it was who edited the first twenty-cfne editions of 
Every Man's Own Laivyer^ while tlie present Editor of the last- 
named work teUs us that the entire reconstruction ani revision 
of Every Man's Own Lawyer was entrusted by the Publishers to a 
Barrister “of large and varied experience in Law, Literature, 
and Parliamentary drafting.” Wc always hail a reconstruction 
with pleasure, when it is well carried out, but in the pieseiil 
case, we regret to say, that the r-econstniction has led to what 
we can only call a heterogeneous conglomeration. The cards 
have been shulHed, but nePt soiled. Thus, under the liea^l 
“ Criminal Law” w'e find Actu>ns of Trespass to land and to 
the person. Sales in Market Overt, Actions for Seduction, and 
Actions of Trover and Conversion. We fancy it will be 
startling, even to a layman, to learn tliat any of these are 
crimes; whilst a lawyer will receive the iu^jrmatiori with the 
smile of Gibbon’s Philosopher. Under the head “'rithes, ' 
p. 627, a string of no less than eighteen Statutes, taken 
apparently from the Chronological Index of Statutes arc put as 
a headingi occupying three-fourths of the entire page. This 
elaborate heading is followed by a most meagre and obsolete 
statement of the Law (so far as modern requirements are con¬ 
cerned) taken verhaiimt it would seem, from an old edition of 
Blackstone's Commentaries^ and not a word of modern law is 
stated on the subject, although it is one to which a special 
Appendix was devoted in tlie Third Edition of Taswell- 
Langinead’s English.Constitutional History, and which may rank 
as one of the “ burning questions ” of the day. The same 
observations apply to “ Burial Boards,” p! 612, and many other 

Parts ” of the work In other parts of the same, on tlie other 
hand, whole Statutes are showered on the layman nearly 
verbatim. Under the title “Actions in the High Court,’' the 
Law is stated from the Old Rules of Procedure, which have 
been superseded since 188.^, and so on thioughout the book, 
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wherever extracts are given from the Rules of Procedure, 
they are taken from the now' useless «and obsolete Rules. 
This is a really serious and, indeed, unpardonable blunder, and 

leads us to fear that the so-called reconstruction and revision 

¥ 

may turn out to be but a snare and delusion. We are 
sorry to remark that the Law of Landlord and Tenant, 
at pp. 371 to 413, contains a deal of obsolete matter; 
many sections of the Agricultural Holdings Act are set out 
without condensation or abridgment; the Law of Easements, 
with the single exception of the case of Spurges v, Bridgman, 
decided in 1879, is not corrected ; and the same may be said of 
many other subjects throughout the book. At p. 331 the old 
case of Roach v. Reed (2 Atkyns) is referred to as 2 A.H.C. 469. 
What such reference means we are unable to conceive, such 
reports as A.H.C. being unknown to the Legal Profession. 
'I'hc cover itself calls' for some criticism with regard to' the 
delusive phrases embla:^oned upon it, vi2., “ No more Lawyers’ 
Bills’* and ** Six and eightpence saved at every consultation, ” 
statements which, on study of the work, do not appear to be in 
harmony with facts. On turning to the other work here under 
notice, we find it far less pretentious in style than the former, 
although a large gilded key on the cover might well be 
dispensed with in future issues. The book is printed on much 
thinner paper than Every Man's Own Lawyer, but is less bulky, 
and the pages contain njore matter. ^ W’hat, however, is far 
more important to us is that it contains matter which is really 
trustworthy as far as it goes. It is a relief, after turning over 
the pages ^of Every Man's Own Lawyer, to that'My Lawyer 
has not followed suit, but is well and concisely worded, and we 
are glad to be able to say that we have not discovered a single 
mistake of law in the entire volume, though filling upwards of 
five hundred pages. We wish we could say that it was free 
from omissions. These we find principally in the Law on the 
Distribution of the Estates of Intestates, the Law of Mortgage^ 
and some matters of*Parish Law. Where My Lawyer has fallen 
short’of our standard, the deficiencies will, we hope, be supple¬ 
mented in the next edition. Taken as a whole, we cahhot help 
wishing success to this erudite book which bears so many 
traces of industry and diligence, and which bids fair, with 
proper attention, to pass the earlier, woxk in the race for public 
favour. 
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L—EXPERIMENT IN LEGISLATION. 

rpHERE are two kinds of enquiry in Politics. The aim 
of the one kind is to find the effect of a given cause, 
of the other the cause of a given effect. The practical 
politician whose object is, or ought to be, the good of the 
nation, is concerned mainly with the first. It will therefore 
be of great advantage to him if he is able to create his own 
causes, as it were, to prepare and isolate his own phenomena, 
for the* purposes of inference. In some sciences this of 
course is very easily done. The chemist tajces one substance, 
mixes another with it, and observes the effect; perhaps for- 
the sake of greater certainty repeating the experiment, but 
being sure after a sufficient number of repetitions that the 
same effect will always follow from the same intermixture. 
Can anything like this be done in Political Science ? 
Are Poliflcs an experimental science in the sense 
in which Chemistry is an experimental science? ^To 
this question various answers have been given. Down 
to recent times the answer would have been that 
none but on the one hand the a priori^ on the 
other hand the Historical and Comparative methods 
of enquiry, could be used. Thus Plato derived his ideal 
Commonwealth purely from the conceptions of an a priori 
philosophy; it was a State in which the parts "’were in due 
harmony with one another, and this harmony wastheresult 
of accordance with transcendental laws beyond the limits 
of experience. With Aristotle the Historical and Com- 
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paraUv$4qiE^,^e place of the a -method*. ' idieal 

as far as we have it, Is a cpmM^tfpe 
ejemeata^mostly derived from observatios-of the\^e]p 3 Qts of 
previOQs political theories, and of t))e pi:acticalv<^f^t#,o£ 
actual political systems both in and out of G^e 0 ceV‘^^j[t is 
only recently that it has been seen that political events are 
determined by*^ natural laws in the same way as afe physical 
facts. Vico/in his Scienza Nuova, was among the first to 
distinctly make this theory a part of bis system,.and he J|as 
been followed by Comte, Sir George Lewis, Herbert Spencer, 
and others. It would be difRcult to put the' matter more 
clearly than it has been stated by Condorcet, in his Esquisse 
d'un Tableau Historiqm des Progr^s de V Esprit Humaint in 
these words Le seui fondement de croyance dans les 
sciences ^ naturelles est cette id 6 e que les lois g 6 n 6 rales, 
connues ou ignor^es, quir^glent*lesph 6 nomenes del’univers 
sont n^cessaires et constantes; et par quelle raison ce 
principe serai|-il *tnoins vrai pour le d^veloppement des 
facultds intellectuelles et morales de Thomme que pour les 
autres op^ations de la nature ? ** A recent French writer, 
M. L^on Donnat,* has gone further und maintains, that the 
future of scientific politics, to be of any value ip practical 
Statesmanship, is dependent upon a larger of the 
Experimental method. 

Here, however, one must pause for a moment. The 
Experimental method will not solve all difficulties. It is, 
after :^1* only a subsidiary method. The course to be 
followed in to give experiment its place , as a jipeans of 
obtaining;; 4nta Tor deductions, not to base.; political 
action wholly upon experiment and nothing ^se,^ ;for 
this would he to make the conclusions derived, from it 
merely , em^pirical -laws. Experiment falls.;/into its 
place^^sto . supplement generalisations founded on the 

*td PoliUqut Exphimtntale (Paris. 1885 ). One of a sertes in the 
BibUotidiini ‘duStthua CpnUmporaines, '' 
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Histc^ical and Comparative methods. Again it must 
be of & particular kind. The place of 

scieiitifi£‘ l^i^riment in politics^ Says Sir George Lewis, 
is supi>ffe4'by voluntary information. That is to say, the 
politician is dependent to a great extent on reports and 
statistics recording results not actually observed by 
himself. Other differences in the nature of experiment in 
pjiysical and in political science, arising from the differences 
in the nature of the respective sciences, naturally^sUggest 
themselVes. Thus, experiment in Politics cannot be made 
by any one, but must be undertaken by the State or some 
person or persons acting under its authority. Nor can it 
be profitably used in all cases. In Politics, as in Ethics, 
there are some principles so settled that they have become 
axioms, others which are still in the position of open 
cjucistions, to be decided one way or another according to 
the balance of convenience. It is only with the latter, 
TO €vB€xofji.€va aXXcD$ 1*^ Aristotelian language, that 

experiment can profitably deal. W,e require for the perfect 
Experimental method to find two instances which tally 
in every particular except the one which is the subject of 
enquiry.* This, of course, cannot be done in Politicsi but 
an induction of some value may be drawn from prepared 
phenomena, if sufficient allowance be made for the immense 
complexity of social phenomena, for frustration of causes, 
for concurrence of causes, and for intermixture of effects; 
if, in short, it be treated as a science of tendencies and not 
as an exact science. An approximate generalisation is, in 
social enquiries, for most practical purposes equivalent to 
an exact ' one.t Sir George Lewis, i^ his Methods ^of 
Observation' and Reasoning in Politics, acknowledges the 
value of exp^iment to this extent. *' All new laws,” says 
be, “ are in the nature of experiments. They are not 

* Mill's Logic, Vol. II., bk. vK, c. 7, § a. t c. 3 > § 

'? 0 — 
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indeed, scieittific experiments, but they are experiments 
made jpractical purpose, and* they are: regarded 

merely :as ptovisional and tentative until expemnce has 
proved their fitness, and they are confirmed by the proof 
of practical success.’* The experience, too, should be, in 
Bacon’s words, experientia literataf and not the mere 
accumulation'of facts. This experience is given more 
readily by ei^eriment than by observation. ExperiencUi 
says M. Claude Bernard,* is nothing but ** une obser\'ation 
provoqu^e dans le but de faire naitre uneid6e.” Fr6m this 
idea is framed a hypothesis, and this hypothesis is regulated 
and verified by further experiment. This is simply an 
expansion of Hegel’s saying that after observation we proceed 
to frame laws. 

The .ends proposed by the statesman can, as a rule, only 
*be obtained by Legislation. * Legislation is Politics in 
practice, it is the Art of which Politics is the Science. 
The United Kingdom holds a specially favourable 
position for the application of Experimental Legisla¬ 
tion. It is an aggregation under one monarch of races 
differing in intelligence, in. religion, in legal traditions, in 
circumstances of life, and even in language. What is a 
matter of course in England is known b^ unhappy 
experience to be intolerable in Ireland. Scotland may 
treat with indifference what England regards as a vital 
part of Civil Procedure, such as unanimity of the jury. The 
necessities of the case have thus led to a modification of 
the unbending and centralised system of Legislation which 
is the rule on the Continent of Europe. It will be found 
to be very frequently the case that, in the United Kingdom, 
Legislation originally applying only to one of the kingdoms 
has been gradually adopted in the others. Such a course 
would not be possible in most modem states. M. Donnat 

^ Intrpdwfton A de la ExpifimtniaU. (Paris. 1865.) 
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deplores the growing ieddehcy to centralisation in'Frante, 
and is ashamed rather than proud of the well-known boast 
of a Fred^h Minister of Instruction that at a given hour on 
a given day every child in France was saying the same 
lesson.' In Germany the prevailing view of the Historical 
School of Jurists, that Law is begotten by the spirit of the 
people, exists potentially anterior to its manifestation, 
and is independent of individual will, must**be a serious 
obstacle to the recognition of the Experimental,method. 
The States with most resemblance to the United Kingdom 
in the character of their Legislation seem to be the United 
States and Switzerland. They will be considered more 
fully later. Suggestions have recently been made in France 
by M. Yves Guyot for applying the method to the suppres' 
sion of octroi and to the separation of Church and State. 
The United Kingdom, as has been said, offers exceptional 
advantages for the use of Experiment. At the same time, 
it is to be noticed that many, if not most, of the examples 
to be adduced are examples of unconscious rather than 
conscious Experiment:— Kalnap* oKOKras iJXd* a-wi^vtw. One 
of the points which most forcibly struck M, Donnat in 
his enquiries in Europe and America was this unconscious 
Experimqpt, which he regards as a very valuable prepara¬ 
tion for conscious Experiment and as a safeguard against 
hasty Legislation. 

We may now proceed to examine more in detail the 
character of the legislation of the Parliament of the United 
Kingdom from its experimental side. In ordinary cases an 
Act of Parliament is universal,—that is, it binds every 
subject 6f the realm,—and of perpetual pbligation,—that is, 
it is law until repealed or amended. There# are, however, 
certain cas6s in which laws have been passed which carry 
with them an obligation of a more limited nature. The 
limitation may be of several kinds. It may be in time or 
|n place, or it may be by the machinery of suspensory^ 
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pert®^j^|pii^ 4 cr X-egislati^^^ Th^ .dmsioBS. (sail 

'detail., ■ , . ;fv r' ,■,.3', 

maybe limited in its>^^sgtoijjto,a 
^either by express words in the Act by 

. imp^ipatioh* The distinction between tempiQ)^^^ and 
pje^pfian^t I^islatiqn is a very old one, and was ej^ressed 
at Athens by the distinction between V^^ur/ia and 
W-^ have no such variety of name. All are alike Acts of 
Parliame^it.' Acts in the nature of new departures in the 
Law of* an important kind are frequently limited'in time, 
very .often with a view of gaining experience as'to the 
practic.aVwpr^king of a new system before the Legislature 
commits; itself to final legislation on the subject, sometimes, 
no doubt, by way of compromise with , the Opposition, 
objecting'jto the passing of such a measure at all. Limita¬ 
tion in time often occurs-in old Acts. Instances are the 
first Act of the first Parliament of Charles I. (i Car. 1 ., c. i), 
forbidding ..certain sports and pastimes on Sunday, and 
permitth)g others. The Book of Sports of Jameal. had 
prepared; the mind of the people for that more liberal 
observance of Sunday which had been so offensive, to the 
PuTitans of Elizabeth's reign, but it had not been down to that 
time acknowledged by the Legislature. This was s^pw done 
in 1625, the Act was passed for the then Parliament, 
continued' from time to .time, and finally (the experi¬ 
ment bA^ng apparently succeeded) made perpetual in 


1641. Another, instance is the Music Half ^ Acf of 
passed, it is said, on the advice. ,pf.,-Henry 
Fielding, in consequence of the disorderly state pT|jbAi^Usic 
halls pf the periods and perhaps still more pd ^ccpunfpf 
thejacobite songs sometimes sung at such phtcp^a,^ 
pi«s^4:fPT ibree years, and, having apparently puj An end to 
lop^'^ii^ectipn, was made perpetpal in i755i<;-,Modern 
instances "are the. Ballot Act, 1872, passed priginally for 
eight continuedl^-fhe, Regulation 
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of Rafl^yr Atf; ^875, creating a new tribunali the'Rail^lfay 
Commission^ passed ori^nally for five years, and annually 
con 1 ^fi)lo 3 until made perpetual by the Railway and Canal 
Traffife^lA'cV, 1888; the Employers* Liability Act; 1880, a 
new departure in Social Legislation, expiring^ on the 
31st Elecember, 1887, and since annually continued; and 
the Shop Hours Regulation Act, 1886, a similar departure, 
Expiring in 1888, and continued for the prdSent Session. 
Most Acts dealing with Irish agrarian crime, beiag in the 
nature of exceptional repressions o( the liberty of the 
subject, have been limited in their duration. Every Session 
an Expiring LTaws Continuance Act is passed, continuing for 
a year, where necessary, Legislation originally temporary. 
Quite tiitie enough seems to have been given, for the 
formation of experience in some of these cases, for the 
earliest of these annually contintfed Acts dates from 1835 
(5 & 6 Will. IV., c. 27). The Aftnual Army Act is a case of 
Constitutional necessity rather than of experiment. The 
expiration of an Act by implication is unknown to the strict 
theory of English law. A rule of law of this nature, how¬ 
ever, exists in some countries. Locke in his Carolina Code 
provided that every law should expire by effluxion of time 
after a hundred years from its enactment. In Scotland old 
Acts of the Scottish Parliament may become obsolete from 
desuetude, but it is at the discretion of the Scottish Courts 
to declare whether -an old Act in any case is obsolete or 
not. In 1870 the Lords of Justiciary held that the old Lord’s 
Day Obsexyance Acts, as far as they forbade the exercise of 
ordinary'tj^des on the Lord’s Day, were still in force.* In 
England, although in theory an Act of Barliament is always 
in force uhtil'^^expiration or repeat, there has bden a tendency 
on the part/b( ;the Courts to interpret old laws, such as the 
Acta againslr Blasphemy, with a view to the changed circum- 


- V. ’Afw, r Couper, JufeUcUiy Rep.» 
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stances W^-Sdctety.* A certain power df What Mr. Justice 
Stephem dalU qaasi-legislation *' is thus, within narrow 
limits, left to English Judges.t Temporary legislation is 
carried much further by the States of Jersey than it is by 
the 'Parliament of the United Kingdom. Laws valid for 
three years are now passed by the States, in pursuance of 
an Order in Council of 14th April, 1884. This had frequently 
been done pteviously in order to avoid the necessity of 
obtaining the sanction of the Privy Council to temporary 
laws, as was necessary in the case of permanent laws. 
Without the assent of the Crown in Council they became 
after the lapse of three years.J 

(2.) Place. —It is in this respect that the Experimental 
method of Parliament is most conspicuous. A law is 
pnacted binding only locally, aqd is sometimes extended to 
the whole or a part of the realm, sometimes not. The old 
Statute of Circumspecte Ag^H$ (13 Edw, I,, stat. 4) passed 
in 1285. is one of the earliest examples. The point of 
importance in it is that it was addressed only to the Bishop 
of Norwich, but afterwards seems to have been tacitly 
admitted as law in the case of all dioceses, having probably 
been found to have worked well at Norwich. It was not 
unlike the Rescripts of the Roman emperors, whichf primarily 
addressed to an individual, afterwards became precedents 
of general law. Want of space will not allow more than 
the briefest mention of the numerous and important matters 
in which Legislation differs for the three kingdoms.' Among 
others are Lan^ Tenure, Judicature, Education, Public 
Health, and Church matters (Disestablishment, Tithes, 
Patronage,&C. 1 . T*he Irish Land Act, 1881, is a good example 

* • the summing up of Lord Coleridge, C.J., in Rig, v. Ramsdg and Faotit 
15 Cox Cases, 231. [Cf. Law MagOMim and Rcvitw, No. CCLIII., for 

1^, Art. Thi Blasphemy Laws, by H. J. W. Coulson.—E d.] 

t V. Cbfiiy, 8 ^ , 

L«'Cia4i (Lond. 1839), p. 3x0, ^ •• 
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of the adoption of a local law which had been successful in a 
limited area. By the Land Act of 1870 the Ulster tenant- 
right was acknowledged by statute, and the Act of 1881 
extended a similar right to the whgle of Ireland. Sunday 
closing of licensed houses affords another good instance. 
Scotland was the first of the kingdoms to adopt Sunday 
closing by the Forbes Mackenzie Act of 1853 (16 8 c 17 Viet., 
c. 67). Ireland followed in 1878 ; Wales itf’i88o. What is 
important in these Acts is, that they are not at-all on the 
same lines. Each is drawn with reference to the wishes 
of the particular country in which it is operative. The Irish 
measure, for instance, is simply an experiment; it was 
passed for four years and is now annually continued. The 
houses, too, in the five largest towns of Ireland are open 
for a limited^time. The JVelsh Act is perpetual and allows 
no opening of houses in the large towns. Bills have been 
from time to time introduced for experimental Sunday 
closing in Cornwall, Durham, and Yorkshire, but hitherto 
without success. The passing of one of them might provide 
valuable data for the adoption or rejection of a larger 
measure. It,is to be observed that while all this experiment 
is going on, there is at the same time a tendency of con¬ 
siderable force in the opposite direction, that is, towards 
the abolition of. local differences in law. The Weights and 
Measures Act, 1878, following the lines of s. 27 of Magna 
Charia, and of'an Act of 1824, has practically abolished all 
the interesting old local weights and measures, such as the 
. Winchester bushel and the Cheshire acre. The Yorkshire 
Registries Act, 1884, combined into one the different rules 
as to land registry which had existed for over a century in 
the three Ridings of Yorkshire. Local rights are occa¬ 
sionally tenderly preserved in general Acts. Thus the 
Larceny Act of 1861 (24 & 25 Viet., c. 96), made it a crime 
to kill rabbits in a warren, but excepted the case of rabbit- 
(cilling on the foreshore in Lincolnshire. The jurisdietion 
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{3^) Legislation.^This takes effect-in but few 

ibstamess^^i^ .the United Kingdom. It is the exefeis^. by 
Parliameiit of the old right of dispensing with the fpfce of 
a statute (dispensatioUr non obstante statuio) claimed-^iit one 
time as a part of the Royal prerogative and abolished as 
such by the Bill of Rights,* One instance is the Militia 
Ballot Suspension Act. The militia was formerly 
recruited by ballot under the powers of various Acts. These 
Acts are still in force, but the Suspension Act, passed fora 
year in 1865 (28 & 29 Viet., c. 46), and since annually con-> 
tinned, has obviated the necessity for the ballot as long as 
voluntary enlistment may be found sufficient for keeping 
u|> the strength.of the militia. Iij case of a decrease in the 
strength of the force or of a seriouswar, the Suspension Act 
would probably cease to be continued, and in that case the 
old Acts would remain in full vigour. The effect of Sus¬ 
pensory. Legislation may also be attained by the Govern¬ 
ment making it known that it will not enforce the penal 
provisions of certain Acts, By this means a true political 
experiment has recently been made in the suspension, 
under certain restrictions, of proceedings for ^nalties 
under the Acts forbidding the cultivation of tobacco in 
England. • 

* p^iipeasatlon nen obstanU staiuto aeems to have been a Crown pr^gative, 
imitated Iroffr'th^ practice of the See of Rome in ita non obstant* Bolta.. The 
Suspcodiog.pQVrer, ati orjinarily nnderatood, TasweU'Laogmead, Sng.l_C<mt, 

p. 3161 calls “incompatible with the existi^nj^ of Con- 
gtitptfohal Government.’* of course, was a power claimed by tho Crown, 

as inhetrat in the dody Politic of the Sovereign, and would tbefel^ ae^ to' 
be-a differ^.pimr from one exercised, theoretically, by the.twii^^pflaesof 

Crown, and, practically,'^y tiitd lfmae of' 
Commonf* ; Hi^^KOver,. the Dispensing and Suspeijding powers,. ;di^gh. 
genmlly cloned ^ge^er in.Constitutional TreatiB(^ap{^*;to’be,.ia tbeif 
pssdiice, ' sv, 


preserve in 


ki—i jLv.V , 


V • 




of the ef ;tJ^caster has always 

Acte'dei^llw^ith the reform of the JudicatuTf 
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(4.) PerMtssiv^ I^egislation*~^Th\s is an extremel5^ frequent 
and valuable means of experimental legislation. It may 
be used both m Substantive and Adjective Law. To take 
the latter first as the least important, it is an axiom of 
English law that a Statute creating a new procedure does 
not supersede the old procedure without ^express words. 
Thus a prosecution for perjury may be either at Common 
•Law' or under 5 £lix«, c. 9. ■ So where a "new felony or 
misdemeanour is created, the procedure is by iadictment 
unless the creating statute provides some other means. 
In the case of Ritual offences by the clergy, falling within 
the Public Worship Regulation Act, 1874, proceedings may 
usually be taken under either that or the Church Discipline 
Act at the option of the promoter. As to Permissive 
Legislation in the case.of new rights, there 4S a large 
number of Acts which may be adopted or not at the 
option 6f those immediately interested. Examples are 
certain clauses of the Towns Improvement Clauses Act, 
the Scotch Police and Roads and Bridges Acts, the Land 
Transfer Act, and specially worthy of notice, the Acts dealing 
with Colonial Federation, the British North America Act, 
1867, the South Africa Act, 1877, and the Federal Council 
of Australasia Act, 1885. Here the advantages of experi- 
ment become unusually obvious.* The position of a town 
which has adopted the improvement or police clauses, or 
of a highway authority which has-abolished tolls, can be at 
once (subject to the cautions already mentioned) Compared 
with that of one which has not done so; the Land Transfer 
Act can:be shewn to have been so complete a failure that 
some n^^w scheme, whether of compuilsory or voluntary 
registration of title, must be put forward scs a fresh hypo¬ 
thesis av colony, such as Newfoundland, which has not 
adopted the Fedex^tion scheme, can watch the effects of 
the sdheme upon those which have done so, and shape its 
course accordihgiy. The question of re^stration of title. 
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States, is 
by Sir-R. 

Torrens in South Australia in 1858 as a permissive mea¬ 
sure. Sa successful was the experiment that there is now, 
as it appears, hardly any land in that colony not under the 
system,"and the system has been gradually adopted since 
1858 by colonies as far apart as New Zealand and British 
Columbia, and by some of the Sti^tes of the American' 
Union. Another interesting example of Colonial experi¬ 
mental legislation is the Canada Temperance Act, 1878. 
A cpunty or city may prohibit the sale of intoxicating 
liquor for three years, after which, on petition by one- 
fourth of the electors, the question may be again submitted 
to the decision of a general election.* It is to be noticed 
that in permissive as in local legislation there has been in 
some recent cases a withdrawal of option and a return to 
compulsion, where experience has shewn that the permis¬ 
sive legislation was, in the opinion of the Legislature, futile 
or mischievous. The Agricultural Holdings Act, 1875, was 
permissive, that of 1883 is compulsory; the Bankruptcy 
Act, 1869, gave the creditor the option of more remedies 
against the property of an insolvent debtor than does the 
Act of 1883. ® 

(5.) Indirect Leghlation'^By this is meant the power of 
Courts of Justice to frame rules of procedure, or of the 
Crown ip Council, or of Local Authorities to apply where 
necessary the provisions of general Acts to particular 
districts. A familiar example is the prohibition by such 
authorities of fairs or of removal of cattle in, infected 
districts, The powers are general and are given, by an 
Iniperial Act, the putting of them into force in a particular 

.* TUs Act was held by the Privy Council in ^882 to hc. within the 
competence of the Dominion Parliament, Russelly. App* Cas. ^29. 

A aimilar Act ^aa held in. to be within the powers of the Legislature of 
pntario, ^lodge v. Reg., 9 App. Cas. 1x7. ' 


as far as Regards the Colonies and the American 
instructive. The Torrens system was introduced 
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instance depends upon the discretion of the Local authority. 
Another example is the making of by-laws by a Municipal 
• Corporation or a County Council under the powers of the 
Municipal Corporations Act,i.id82, and the Local Govern¬ 
ment Act, 1888. 

After this examination of what is consciously of uncon¬ 
sciously done in the United Kingdom to promote the cause 
of the Experimental method, it will perhaps not be 
unprofitable to compare similar methods in the United 
States and Switzerland, both countries being, like the 
United Kingdom, in an exceptionally favourable position 
for the method. Each consists of a federation of States 
or Cantons, independent for the most part in their internal 
government, and only subject to the Central Government 
for purposes, broadly speaking, of National defence. Foreign 
policy, and Revenue. * 

In the United States, provision against ill-considered 
legislation is made in several ways, (i.) The veto of the 
President is not a merely nominal right, like the refusal of 
the assent of the Crown in the United Kingdom, but is 
largely exercised, especially by a strong President. (2.) No 
Bill can be introduced into the House of Representatives 
until it has been considered by one of the Standing Com¬ 
mittees *of the House. (3.) The Supreme Court of the 
United States or of the several States has power to declare 
a United States or State law unconstitutional and therefore 
not binding.* The next safeguard specially illustrates the 
Experimental method. (4.) It is provided by the Con¬ 
stitutions of many States of the American Union that 
there shall be periodical revisions of the Constitution. 
Fifteen States adopt the principle as part of their Con¬ 
stitutions, in others it is recognised by law.t For instance, 

* This mfty also ht done hy the Courts of some of . the Colonies. The 
Canadian Acts just referred to afford good example. 

t Bryce, AtnmcoH Commonwealth (Lend. x888), Vol. 11*, p* 
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by Art. Constitution of the State-of New York, 

evoiy tweh|ieib. ;yeaf» and at such ^othjBt " time as the 
LegisI^ureVihsiy: provide, the question Shall there be a 
ccmy^i^b^^'to revise the Constitution and atiiefid the 
same;? has to be decided by the Electorate. This, dourse 
is obvidusly calculated to incorporate the results of Experi¬ 
ment in the fumdamdhtal law of the State. The .United 
States afibrd several other instances of Experiment. The ^ 
Homestead Laws and the Electoral Laws dealing with 
proportional and minority representation have been 
gradually adopted by State after State with the necessary 
modificaLtibns. Thus the amount of property protected by 
the Homestead Law is, as might be expected, generally 
smaller in the Eastern than in the Western States. 

The most distinctive features of the Swiss Constitution 
are th^^'f^ermdum and the droit d'initiative. The former 
illustrates the Experimental method in this y/ay, that it 
has b^en adopted gradually. The Grisons and Valais seem 
to have possessed it from time immemorial, and it has been 
copied from them by the other Cantons, with the exception 
of Freiburg and those where the old Landsgefneinde exists, 
as UrL ' The referendum is of two kinds, obligatoire and 
facultaHf, The first is the reference, necessary ,by the 
Federal Constitution, of laws of a particular kind (especially 
revisions of the Constitution) to the Federal or Cantonal 
Elector$.te for acceptance or rejection. The second is the 
reference- of any measure to the popular yote provided 
that a fixed number of electors within a given permd dtily 
demand the reference. The number requisite fo;t(a; ]^ed^a.l 
referendum is '^0,000 citizens or eight Cantons. 
dHniUative is the righl of a certain number of the electorate 
to have a measure submitted to the Federal qp ^iitonal 
DietyiWitb;a; further right oi referendum in certaicirii^^^ym 
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Diet to-'b&Yor-any length of time out of harmony with the 
electorate^ They. ^ also offer special advantages for the 
applicati^ of the Experimental method. The case of 
Capital Punishment illustrates this. It was abolished by 
Zurich, followed by other Cantons, and the ,aboiition was 
confirmed by the present' Federal Constitution of 1874. 
On 9 ^r$ferendum a modification resulted,-and the article of 
the Constitution now only provides that Capital Punishment 
shall not be inflicted for political crimes. Some Cantons^ 
have by experience changed their views and re-introduced the 
death penalty. Its abolition was an experimental and 
tentative measure, and was not regarded as universally 
successful.* 

The main advantages of Experiment in Politics may be 
shortly summed up thus:—(i.) It operates as an almost 
self-regulating mode of avoiding what Bentham calls ** the 
fallacy of irrevocable laws.” It is more philosophical, as 
well as more convenient, than the perpetual repeal and 
amendment which have made the Statutes of the Realm a trap 
for the unwary unless they are provided with all the latest 
expedients for safe guidance. (2.) The Permissive method, 
in particular, acts as a kind of Equity, which, like the 
Lesbian rule, can be bent to suit all circumstances with a 
pliancy *to which the unyielding rigidity of aft ordinary 
compulsory Act is a stranger. (3.) The Legislator, by 
recording the results of experiments, will be able to come 
with more knowledge to the consideration of a general 
conipulsory Act or the discontinuance of Legislation 
altogeth^i;' whicheyer may be the better course in the 
particat^ c&se. ^-) The educational value of the Experi¬ 


mental method will be considerable. The ^people will be 
educated by their own legislation. Even as it is, the interest 
of the pe^ie in political problems, and their acquaintance 

■ t 


^ and Cunningham, Swiss Con/tdsration (Lond. 1889), 
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with the arguments for and against a new departure in 
Legislation, ia probably greater in the United Kingdom 
than in any other country. This result is mainly due to the 
existence of the method, imperfect and impartial as it may 
. be, to a more considerable extent in the United Kingdom 
than elsewhere. It is almost with despair that M. Donnat 
in his book contrasts results attained in the United King¬ 
dom, and its 'pnore flexible system, with the centralised 
despotism^of French officialism. 

James Williams. 


IL—THE REASONABLE MAN AT COMMON LAW. 
« « 

Jl*** The following Paper contains the substance of a 
Lecture delivered by F, T. Piggott, Esq., M.A., LL.M., 
before the English Law School, Tokio, and is printed, with 
revision, from the text, as given at the time in the Japan 
Weekly Mail (Tokio), for June aand. We are glad of 
the opportunity at once of welcoming to our pages a 
former valued contributor, and of placing on record the 
doings of the English Law School in the capital of 
Japan.—E d.] 

T HAVE accepted, with the greatest possible pleasure, 
the invitation of your President to address you to-day ; 
but I will freely confess that that pleasure has not been 
wholly unalloyed, for, giving me the entire range of Law, 
he desired tne to choose my own subject. Thereupon a 
whole army of subjects presented themselves ipr my 
consideration; there came flitting by me ghosts of ideas 
which once had half-persuaded me to discuss them, but 
which had died of inanition when my good intentions had 
sunk into the pavement of the nether*world, .1 was 
tempted ,to ,^}k tp you of the history and tradition of our 
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law, and to excite y^m admiration for a‘ systen which 
compels us to Seek its doctrines in books written in a /lite 
forgotten language, and in characters which' have long 
since passed into obscurity and which only those may 
read who loiter by ihe way Or to expatiate tO you on the 
subtle beauties of a Law whose perfect ^'*hole is divided 
into two parts, that which is known, and has already 
been expounded, and that \>hich is only uiiknbwn because 
the occasion for its exposition has not yet arise^i. The 
charm and perfection of the matter is that this unknown 
part always remains the greater; fifteen years’ study 
finds me not much further I'rom the threshold than you 
who have but just opened our text books. Yet this unknown 
law is a written law, as you well know, the of it being 
variorsi; and curiously described as “ The Clouds,” or 
“The Judicial Bosom.” I v^as tempted, too,to discuss the* 
merits of an unwritten law as compared with those of a * 
Code but though* I can scarcely avoid touching on the 
question, I am in public duty bound to say nothing that 
should in anyway tend to make you dissatisfied with the 
great projects of your Gv^veniment in the matter of Codes, 
even if I thought, which ..^suredly 1 do not, that there 
existed anj better way jf dealing with so momentous a 
national problem. Again, I was tempted to unravel for you 
some of these written mysteries which are to be found in 
what is facjtiously termed “ The Statute Book,” but which 
after much patient revision and excisiun of dead parts is 
hardly to be contained in five-and-twenty very ponderous and 
portly volumes: but I could do nothing whith should in the 
slightest degree incite the principes a,nd^ sapientes of this 
Eastern Kingdom to follow the example of.the British 
legislator '#ho makes of the path of duty a labyrinth 
wherein not'even the wariest can walk with safety. I trust 
that the Japanese lawyers will never have this means 
furnished to them for growing rich. But because I am ah 
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English * not a litfla .]^<rad of his .laW,- and 

becau^^^^re Japanese wl^o are. eager<a study it, I felt 
that I 'ini^t talk to you somewhat piore specifics^y of 
the -^eht Common Law of England; For ih spite of 
the Oohort of Continental lawyers who,, most harmoniously, 
I feel sui^, bav|^assi3ted your own lawyers in the perfection 
and elaboration bf your new Codes, I believe that th^ study 
of English Law, in the peculiar method of its training, will 
Work fol^^much good to you who have willingly subjected 
yourselves to it; and, in the results of that method^ when 
you have attained the goals of your ambition; will work for 
infinite benefit to the community, who will derive assistance 
and receive judgment at your hands. 1 mean in this to pay 
something mc^re than a passing compliment to your school. 
I believe, that when that good time comes, and your 
Sovereign looks for such as know the law and, mean duly 
observe it,” to represent him in his Courts, and to do the 
right on his behalf between his people, t)etween those who 
owe biin full ^legian.ce and those who owe him temporary 
allegiance, he will choose many of them from among those 
who l^ave studied English law this school and have 
received their diplomas from distinguished Professors. 
For the peculiar methods of thought w^ich the duty of 
ascertaining the law applicable to any given set of circum¬ 
stances under ^ unwritten law imposes, are those which go 
far to make up the qualifications of a good Judge. Every 
case that piresents itself for opinion comes as a problem in 
favour of whose solution either way there are instances 
without And to bS cited. An acute advocate could argue 
for either side, citing case upon casein favour of n&vaHous 
contentions; cbut the advice which he has to aytt in his 
chnmberS'Upon the case, and the judgment'^vMS^b Jndge 
has bo pronounce hpon it from the bench, dems&d Equally 
a calfn and dispassionate holding of the bajinlib between 
the conflict of Opposing analogies. And therefbfe it is that 



THE REASC^ABLE MAN AT COMMON LAW. * 317 

the judicial fhablt. of m to be assumed English 

lawyers with*the very first brief which it is their good 
fortune tqTbe entrusted with. 

The soul of English law finds-expression in one word, 
Precedent: and 1 believe that the rule of law is stronger 
when it is based on a law of precedent than it is 
when it depends on a law of rules. Precedent must 
always be weak when the Court seeks the 1 ^ in the rule 
and not in the example. The form in which a case presents 
itself to the mind of the Judge is : does the case come within 
a given rule of law ? He is disinclined, unless he is obliged, 
to look at other cases to which other Judges have, applied 
the rule. With us the question is: ^ does the case come 
within such and such an interpretation of a given rule ? 
The Judge is bound to follow in the steps of those of equal 
or higher degree who hav^ had the same question beford 
them. And if, as I was half persuaded to, I had made my* 
address to you one in praise of English law," I should 
have set this rule of Precedent in the foremost place. For 
it is in this respect, I believe 1 am not wrong in saying, that 
the administration of English law differs so considerably 
from that of the law of other European nations. , Again, I 
come back to that interesting question, what influence can 
the study of English law have on Japanese law;? I 
have answered it once: it will train good Judges. I now 
give a second answer: it may help to make the rule of 
Precedent the guiding principle for the interpretation of 
the Codes. 

1 pro|)^^, however,^ to discuss with you* to-day the spirit 
of the Common Law. 

And to^.tbie.end I shall talktoybuaboufamqst interesting 
person w^ie. the creation of that law and who probably is 
not ^tbge|^^r ui^familiar to you; he is called the 
"reesoQ^tble man..^*; His character, however, is not yet 
fully developed,,and tbe reason for this will be apparent 
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from I already said: but the Courts are busy the 
year through, the long summer days excepted, in perfecting 
it. Not a day passes but some fresh quality iS added to, 
or some fresh example is given, of his already delightful 
character. Who and what is he ? He is a man only of 
average intellect and intelligence, and not transcendently 
wise. He is "Very human: his wisdom is only of the 
common worldly sort; he cannot foresee the unexpected; 
though he learns from past experience, he is not one of 
whom we say contemptuously he is wise after the event; 
acting circumspectly himself, he is not extreme with his 
neighbours, requiring them to be more than careful; he 
begs them only to act circumspectly too; he is most 
particular not to do harm to his fellows deliberately; and 
when he does injure them we cannot blame him, for we 
know that it must have been from sheer necessity, or 
that it was unintentional, and that things could scarcely 
have happened otherwise. Indeed, he will often avoid 
causing people trouble which after all every one would have 
said had serv.ed him right. Do you not reco^ise him in this 
sketch ? Let me fill in some details from some very familiar 
examples of his behaviour in every day life. He sees a 
donkey tied up in the middle of the Ginza, and tied up too 
by some very careless person; he does not drive over it, 
you may be sure; he will avoid it if he possibly can and so 
spare the donkey's feelings, its master's purse, and his own 
carria^b; When he orders a workman to come to his house 
to repair the paper of the shojit he will be carefulnot only to tell 
his boy to close the trap-door in the passage, but he will see to 
it himself lest the workman should be unfortunate enough to 
trip over it. Jf he is stopping at the Fujiya at Miyanpshita, 
he will not ask a pretty nasan to fetch the gun has left 
upstairs, unless he is quite sure that it is not Ib^ed: does 
he not know that msan are inquisitive little maidens ? and 
ft would be Ctuel, unwise,, unreasonable, to put so frail a 
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daughter of Eve (Isanami is, I think, our first {nother’s 
Japanese name) in so imminent and great a danger. He 
digs a well close to the highway. He knows that many 
people come and go along it by night and day, and some 
less warily than others according to their nature: and 
though' the well is in his own plot of land, he is careful to 
fence it round lest the unwary stumble and fall into it. And 
if he speaks of others concerning their credit Jie will speak 
discreetly, saying only such things as he knows br^believes 
to be true, lest the person who has questioned him should 
act to his own or to that other’s detriment. But sometimes 
in this matter of spreading evil report, a sense of duty will 
compel him to speak, though he is not sure that the report 
is true; yet in such cases, he will speak without malice, 
and only to such persons as have a direct interest in 
knowing the report whether*it be true or false. And no less 
particularly, he keeps his savage dog securely chained- 
up, lest it rush out and bite the passers by; his vicious 
horse is kept within his paddock lest it stray upon the 
highway and kick the neighbours’ children at their play; his 
bridges that span public roads are well looked after, lest 
the mortar should decay with time, and the bricks, being 
shaken, fall on inoffensive heads; his wire fences are always 
in good repair lest his neighbours’ cattle eat the rusty strands 
and die, or get through and, after their nature, fight his*own 
beasts so that both are injured. These and' such like things 
you know the reasonable man will assuredly do. But as 1 
have said he is only a reasonable man, not a very reasonable 
man; and therefore there are many things which you cannot 
expect him to do. Thus, if he digs a well in his garden, but 
at some distance from the highway, he will warn those who 
come upon bis land legitimately and whom he may expect 
to come there; but he will not necessarily fence k, for those 
who do not come there by his leave or on his business 
are trespassers, and with such he has no concern. He is 
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not carefnl of ttkOslVlio know of dattgejrs ati4 

^He tioes ih fKe ro^^^pf W 

bous^^ieii Ee tells a workman to mend the til^jl^pr'f^ves 
an aAiit. leave to sit there to take a bird’s-eye view?J6f the 
g^eat eity below. • • ■ 

I think these few examples of the good he does, ahd'the 
evils we cannot'blame him for, will suffice to remind, you 
of the position which this interesting personage fills in 
English )aw. His character is the model to which .on all 
occasions we have to conform in our every day life'and 
dealings . with our neighbours. I say' on all occasions 
deliberately^ although, as you well know, in many parts 
of the Common Law the duties laid down are of a 
character more precise than that of conforming to what 
perhaps is after all only an imperfectly defined ideal, 
'f hat part of the law which deals with contracts lends itself 
moreriEMdily to the formation of precise rules; in c^dmmercial 
affairs the circumstances of one case are often identical 
with those of another. What happens to-jjay when A 
contracts with B will happen to-morrow when B contracts 
with C, the next day when C contracts with D, arid so on 
through'the year and through the alphabet. So in the Law 
of Tort£^, Concerning the m^ny things which, alas, for poor 
humanity, sre happening every day (in Europe, at least), 
the aSsauTts and batteries, the frauds, the libels, the' con- 
versioi^', and the trespasses, it has been possible to lay 
down s^elaborate many precise rules, which are practically 
the legd translation of the sixth, seventh, eighthi and ninth 
paragraph^ of the Old Jewish Law; and when ydtf ^"tudy 
the law applicable to these special subjects, yon ata^tirdying 
the thousand and one illustrations of the way in Whi^ these 
Simple duties have been broken by the,weak^; 1 ^ethren. 
You learn;f 5 r example that a threat, even whdn is no 
amual yii0ezice,.may be an assault; that the lea^'tduching 
of another in anger is a battery; that to tell a tradesman 
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he may tx^t yojir friend whom you know to be insolvent is 
f^audulejit^tj^i tp^ say of a barrister " he is no lawyer," 
is t^ him; that to withhold anotheris property 

conversion; and that to walk in another 

man’s g^den is a trespass. But though these elementary 

* . ^ 

rn]psfpf:.the Law of Torts, and the equally elementary rules 
of th^]^w of Contract, are simple, well-known and precise, 
they are nope the less the rules by which the reasonable 
maa^yrili regulate his behaviour. They are not arbitrary, 
hof are they difficult either to understand or to conform to. 
In judging of men who have violated them, it is not neces¬ 
sary ^ make a direct appeal to our ideal, simply because 
long experience has taught us that they are of the very 
essence of his daily regard for his neighbours. But when 
you get away from these simple rules and begin, in either 
of the two great branches ef the Common Law, to enquire 
more deeply into any of these special matters, to examine 
the liniits and exceptions to the fundamental rules, you 
come at once to the appeal to the ideal, you find at once 
the question of right and wrong determined upon by direct 
reference to the standard of the reasonable man. Take for 
example so simple a case in the Law of Contracts as the 
interpretation of the rule you doubtless are very familiar 
with that “ Time is not of the essence of the Contract": 
this means not only that goods must be paid for if thqy are 
delivered within reasonable time, whether as soon as they 
are w^ted or not, but also that they need not taken 
unless they are so delivered; reasonable time " meaning, 
of PpUfee, the time which our friend the reasonable man, if 
he hai^'^^e order, would have taken to deliver the goods, 
^nd so^is in the specific branches of *the Law of Torts. 

'Vlf you are not quiet I will blow your 
brains p)^p,yii^;be an assault, or not, according as the fear 
of ho(}ily^axm 3y|iich it engenders is or is not reasonable. 
The law only ,allpwa;a,person assaulted to lay gentle hands 
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on his assailant; and if he'is unreasonable in his defence 
he is himself ^Ity; of an assault and battery. A state¬ 
ment ma 4 e in answer to a question, as to a man's credit 
for instance, though untrue, is not fraudulent if the speaker 
had reasonable grounds for believing it to be true. .The 
whole of that part of the Law of Libel which deals with 
privilege, and which exempts from liability those who speak 
what is false ^concerning others, makes the privilege depend 
on whether in speaking they have behaved reasonably or 
not. A‘^conversion is justified if there were reasonable 
grounds for believing that the goods belonged to a third 
person. A trespass even is justified by necessity. Which 
means nothing else than a reasonable necessity; as 
where a certain river overflowed and had rendered the 
tow paths impassable, the towers were held justified in 
going on to the adjoining field, yet only on that part of it 
next the river. 

But these well-known and specific branches of the Law 
of Torts do not contain the expression of the whole duty of 
man to his neighbours. There is, as you well know,' a very 
large portion of that law which, under the head of Negli¬ 
gence, deals with all 'those thousand and one complex 
incidents of daily life which give rise to what are called 
accidents, but as to which it is impossible to lay down any 
precise definitions of duty. The law does not say for 
example^ and indeed it could not say, you may not drive 
a can|j|^ through the street, in the same way that it 
says, yon may not strike another; it does not say, you 
may not keep a restive horse in your field, in the 
same .way that it says you may not walk in another man’s 
garden. But what it does say is, if you do drive a carriage 
through the street, you must drive it carefully, that is 
without negligence; if you do keep a restive in your 
field, you must take proper precautions to keep him from 
straying out of it. A number of similar examples will occur 




THE REASONABLE MAN AT COMMON LAW. • 323 

to all of you who have learnt the elements merely of the Law 
of Negligence. In^ the two that I have given, and in the 
many ?’wbich you will remember, there occur certain 
expressions which, so far as ordinary language goes, are 
perfectly intelligible, but which, when we come to look more 
deeply into the matter, we find are wanting in the precision 
which ought to characterise legal language, more specially 
when it is dealing with matters so important; as right and 
* duty. These e^tpressions are: carelessly, im*properly, reck¬ 
lessly, negligently, and so on. But if the breacfi of duty 
be thus expressed, the duty itself must also b% capable of 
expression in corresponding terms, thus : on such and such 
occasions to act with care, properly, heedfully, or without 
negligence. But what does acting properly mean unless 
there is somewhere to be found a standard of propriety ? or, 
^hat does acting negligently mean, unless we know of some 
standard enabling us to draw a line on the one side of 
which will lie acts to be deemed wrongful as being done 
with negligence, and on the other side acts to be 
deemed not wrongful as being done without negligence ? 
It is this standard which the English law supplies in the 
person of the reasonable man; and its broad canon of 
behaviour is, on all occasions, at all times, and in all 
seasons,'to conform to this standard. 

It is of the utmost importance that you shbuld 
fully appreciate .the way this standard is arrived at, 
and 1 beg your attention most particularly Jto this 
matter, as it is a little confusing, and many writers 
have not succeeded in making the principle perfectly plain. 
A very learned American author puts this case : ** Suppose 
a blacksmith were to find a watch by the roadside, 
and discovering it to be full of dirt and gathering rust, 
should attempt to clean it and put it in order, and in doing 
so, though exercising the greatest care, should injure the 
watch; if we l^ave to answer the question, did he 
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act as a ijnident ^ man ;in his situatidn .might have,done ? 
th©;answ€r/o^W^ but be ia< the 
watchii^l^^v^ld have done the same thing*” 
doe8 8eeih : kt first sight to be the result of the^n^rehce 
to an ideal. Butin truth the answer ^would be:ih 4 h^ 
negative.- In the enquiries did this person act; r^a&on- 
ably ? or>(did he. act as a reasonable man would have done 
under the same circumstances ? the point, as 1 understand 
the law, :aif which we wish to arrive is, assuming him tO .be a 
reasona^e man, did he act reasonably or unreasooahly pn 
this occasion ? To determine whether a blacksmith acted 
reasonablyornot under certain circumstances, wedonotcom- 
pare his conduct with that of reasonable men in the abstract, 
norwitb'that of reasonable specialists in-the concrete;-but 
simply with reasonable blacksmiths. In enquiring whetherthat 
blacksmith did act reasonably or npt, we are compelled, it» 
is true, to set up an ideal; but it is an ideal blacksmith 
and nothing else. And so, to bring this question down to 
matters pf more frequent occurrence, such as driving in 
thoroughfares, it seems clear that what would be reasonable 
for one.might be unreasonable for another. For example 
what wquld be reasonable for a man who was skilled in the 
management of horses to do in an emergency, would very 
probably be unreasonable for one unskilled to Attempt. 
The idcsls.would be, in the first case* the conducbof the 
reasonable skilled man; in the second, the'bonduct of the 

, • J *• > . ' 

reasonaUh unskilled man. And generally, in to 

determine whether what a man has done is reasonable or 
not, we must put in bis place, and under pred;^^ .the 
same cPttditions, a reasonable man, and endea^j^^t ^o 
Ascertain what he would have done under the circuQ^Abaes. 


If what the man in fact did does not conforiik^itp.'this 
standard, then the Law says that he has acted , 

and is of negligence. ; ^ w . 

^^hod by which the stan^A^d \b arpved af is 
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interesting one both Judge and Jury have a share in 

The' cases are easily divisible into three 
claisse|s; ^^rn the first we find the Judge declaring that the 
case for itself, that on the face of it the duty was 

cIe^,^aii<l^herefore that no special evidence of negligence 
is necessary. As, where two trains come into collision, it 
is evident that some one has blundered, and it is for the 
defendant to show the contrary if he can. Jn the second 
clas^ of cases we' find the Judge declaring that on 
the facts before the Court there is no evidence of a 
breach’of duty: these are cases which in common 
language we should call accidents. A man is driving 
slowly, down the street on a dark night, another is 
crossing with all due care, but he slips and falls under 
the horse’s feet. There is no negligence here and an 
Actioii’ would inevitably -end in a nonsuit. The third 
class of cases lies midway between the other two: and as 
to these I cannot do more now than state the rule by which 
they are governed, leaving it to you to trace its application 
in your private studies. It is the duty of the Judge to say 
whether any facts have been established by evidence from 
which negligence may be reasonably inferred: the Jury has 
then to say whether, from those facts, negligence* to 
be inferred. So then you have these three classes'of cases: 
those in which negligence must be found' those in which it 
camM be. found ; and those in which it may be found; or, 
those in which it is clear that a reasonable man would not 

N *1 * > 

have acted as the defendant did; those in which it is 
equally clear tiiat a reasonable man would have acted as 
the dej^i^aht did; and those in which it is doubtful as to 
how a^sonabk man would have acted, and the assistance 
of a Jt^'j[pi^esumed themselves to be reasonable men) has 
to be h^vbked'tO; determine the matter. I have given you 
in this sketch the merest outline of the law concerning 
fe^spneble men, but outline would be incomplete if I 
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did not trespa^ss still further on your pati^ce and show yoa 
how the same, idea runs through that branch of tlie law 
which you know as ‘‘Contributory Negligence.”Many 
an accident is brought about through the carelessness of 
the injured person himself. If a man, for exatnple, 
runs recklessly across a street in which there are' many 
carriages^ and*'gets knocked down by one of them, 
whose fault is it but his own ? He will have to pay 
the doctor's bill himself. But this does not dispose of 
the whole matter. The Law, in requiring all men to conform 
to the standard of reason, requires it on all occasions, even 
when they have to deal with foolish and unreasonable 
people. A reasonable manj if it is possible, will avoid 
injuring even an unreasonable man. And therefore in the 
case I have supposed of a man running across a crowded 
thoroughfare, it is the duty of a driver, even though he is> 
not driving recklessly, to pull out of the way if he can. If 
he could have avoided running over the man, and did not, 
the blame and the doctor’s bill will rest with him. 

Once again I must enunciate the rule and leave the 
application of it to you: first, a plaintiff cannot recover 
if with ordinary care he could have avoided the con- 
quences of the defendant's negligence; secondly, a 
plaintiff ::can recover if the defendant with ordinary 
care could have avoided the consequences of the plaintiffs 
negligence; 

Apply these rules for yourselves to the case of the donkey 
tied up in the middleof the Ginza, and you will find that under 
some circumstances, if the axle of the carriage is broken in , 
driving over the animal, the donkey-man will have td! pay: 
and under other circumstances, if the donkey's legikbroken, 
the driver of the carriage will have to pay. .And if ,I held 
the brief for a poor little nasan who has been injured 
by the ^loaded gun she has been sent to fetch, and 
Mr. Masujima for the defendant should urge that 
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it was her 'owzii^fault, that her inquisitiveness^ to 
blame;and tipt his client, 1 should answer him thus: 
it isi^the h^ght of unreason first, to leave loaded guns 
about at all; and secondly, to send a not too reasonable, 
though delightful, attendant to fetch such a thing; thirdly, 
if' hcc would do these things, hot to foresee that what 
happened was almost inevitable, unless the Irttle cherub who 
looks after the lives of nasan had providentially diverted the 
bullet in its course. 1 can see in your faces that his client 
would receive short shrift from you, were you his judges, 
and that O Kiku-san would get her verdict with substantial 
damages : and you may find good cause for your judgment 
if you leami with diligence those chapters in the Book of 
our Law, which are entitled “ Contributory Negligence ” 
and ** Remoteness of Damage.'* This, then, is the sub- 
€tance of the whole matter. The English law in judgiilg 
of men’s behaviour whether it is right or wrong, refers it to 
an ideal, but not to a very lofty one. Having so much to 
do with the petty affairs of every day life, with the walking 
and the talking, with the driving along the streets, and the 
keeping of dogs and donkeys, it endeavours to ascertain 
and appreciate the springs which influence the smallest 
of human actions; it endeavours to understand the 
weaker is well as the stronger side of human nature, and 
with the materials thus gathered makes of its ideal quite a 
simple ordinary mortal; having to judge of things which 
happen in the by-ways as .well as in the highways of existence, 
it endows him with the characters of those who saunter 
along village lanes, as well as those whose life is spent in the 
busy throng of cities. It does not insist on his leading the life 
of a recluse, rejoicing rather to see*him^mix with the 
throng, and going where his fellows most do congregate. 
And having thus created an ideal, it sets him to work to 
infuse a sweef reasonableness into the lives of men. ^His 
is a character which I think should be especially appreciated 
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by the Japanese, for, as you will havein many 
things it mach resembles theirs. 

Let jue,.in conclusion, express a hope fhc^i-ji^c^^jiyho 
adtnhiifti^ your Codes, and those to whom youLjiQ^l^tu- 
tion gives authority, will^ find you all, if not 
reasonable, at least not unreasonable men. 

F. T. PlOGdTT. 


III.—THE LITERATURE OF MARITIME LAW. 


rriHEl three most useful and important works, whose 
titles stand at the foot of this page,* coming so soon 
after our recent article on Maritime Law Books,^ shew at 
once the extent and the value of .this branch of LaW in a 
great Maritime State like England, and we regret that 
space o^y'‘permits a brief notice of some of their most 
salient points. It is very satisfactory to meet with a book 
on a subject of the utmost importance to all those “ who 
go down to the sea in ships and occupy their Business - on 
great waters,*'of which one has nothing but praise to say, 
and though we may feel regret that circumstances should 
have prevented our giving earlier notice of -Mr. Morsden's 
second edition, we feel that even an absolute silence'^e 
part of ai^ Reviewers could do no injury to a book whose 
merits afe so apparent, and so well> known 'to all 
those who^e practice leads them to consider' the 
Law of Collision^, Marsden on Collisions is not merely 
recognised aS an authority in England,. but uT^iilso 

* * A TrMfist on tkt Law of Collisions at Ssa, By ReoinaxD' 
Barriater^U-Law. Secmd Edition. Stevens and Sons. ZS85, 


''.a ,-«■ 


HARO 


A PraeUtcl Trsatiu on ths Law of Marins Insuranos, By 
Lowndrs^ Second Edition. Stevens and Sohs. 1885. i “r' • 

TlStkSd/ Qsnoral Aiisragis^ English and Forsign, By fticifaiib'LdilfKDSs, 
Avenuw;A 41 aKter.. .:Bourtb Edition.- Stevens and Sons. > ^ ^-.1 
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oftefi quote4;^"^American, German, and Italian Courts, 
and alw^lii^i.th approval, and those who know the book 
best p^Wb);.value it the most highly. Already a demand 
is ii^d ^ot another edition to give us the results of the 
ded^ons of the last few years, and though, unfortunately, 
its talented author has left this country for Judiciahduties 
else>yhere, it is to be hoped he will find leisure to keep his 
, book up either by fresh editions or supplements to date. The 
bookissoclearlywritten that not only every lawyerpractising 
in Courts of Admiralty, but every officer who is, or may be 
in charge of a ship ought to derive great benefit from its 
perusal.^ It would not be necessary for the officer to verify 
the references,—he may take them for granted—but it is of 
the greatest importance that he should have the principles 
laid down at his fingers’ ends. When a collision is imminent 
there is no time to work* a problem of mathematics some¬ 
times of considerable complexity; but when these have 
been worked out at length and the results laid'down by 
decisions of the Law Courts, it is very important for a 
ship’s officer to know those results so well that to act in 
accordance with them becomes an intuition to be followed 
at once, without hesitation. It is clear that when a case 
has taken much argument and much consideration to decide, 
the Circumstances must be such as to justify considerable 
a ^idfi doubt as to what is the best thing to be ^done, and 
these .doubts may and will recur whenever^ the same 
circumstances present themselves, but if we only know the 
way in which the doubtful case has been decided once for 
all^ .^ough in oiir inmost hearts we may be guilty of 
the hpresy of thinking the decision not ^le best possible, yet 
we - how to aqt and how we must act to avoid the 
penalllee of the tyth Section of the Merchant Shipping 
Act, 187$, smd the seaman may console himself with the 
reflection that, the decision is for everyone, and not merely 
for such exceptionally good seamen as he, from the fact of 
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his knowing better than the Judges, must assuredly be. 
Mr. Marsdra has not confined his researches to English 
Law^ find all important American cited, 

sometimes with an almost American sense' of humour. 
Such is the account of the Corsica (9 Wall, 630), at p; 419, 
which ^certainly shews the possible danger of maritime 
civility in a very forcible light. That case led us to look 
for the most ^celebrated case of the sort, when H.M.S. 
Belkropko^ obtained a newspaper at sea at a cost of £80,000 
to the unfortunate owners or underwriters of the vessel giving 
it, and we were somewhat disappointed at finding only the 
conclusions of law, which indeed, perhaps, our disappoint¬ 
ment makes us a little too critical of, for the doctrine as laid 
down at p* 434 would lead many people to suppose that 
H.M.S. Bdlerophon was held to blame for not giving notice 
to* the Flamsiead that she had d ram under water which 
would probably sink any vessel which chose to impale 
herself upon it. Reference to the case in 3 Asp. M.L.C. 
58, however, shews t1?at she was blameless, notice of 
such a concealed danger only requiring to be given tp a 
reasonable person who, when acting reasonably, may meet 
with danger; not to a man who is in the middle of the 

ocean in broad daylight and allows his over-strained 
* 4 

courtesy , to bring him into collision with the ram. 

Mr. Marsden gives, at p. 161, an interesting summary of 
the diverse Laws of different civilised States on the subject 
of the incidence of damage when both vessels are to blame 
for a collision, but the references to the Belgian, Spanish, 
Italian, and Portuguese Codes are now out of date, the 
last three having been reformed since the date of this 
edition, the fipst previously, in 1880, and front the 
considerable changes introduced this note requires to be 
rewritten, for which purpose possibly both the trw^lations 
of Foreign Maritime Codes appearing from time io time in 
this Review, and also the able and instructive pamphlet on 



THE LITERATURE OF MARITIME LAW. 33 ! 

Collisions at Sea (UUrtodiNavi in Mare), just published by 

Dr. G. C. Buzzati, Professor of International Law in the 

University of Padua, may afford useful material. The other 

• 

two books pn our list are both new editions of well-known 
works by Mr. Richard^ Lowndes. As to the second edition 
of ihe^Law of Marine Insurance, we cannot do better than 
paraphrase the opening sentence of the Preface, and say, 
“ This Edition hardly requires *' criticism, at\d indeed the 
preface itself supplies all that is wanted. The Chapter on 
Subrogation, which is added, is a valuable addition to the book, 
on a subject with which Mr. Lowndes is specially qualified to 
deal, and we may add that, in our opinion, he has succeeded 
in carrying out his intention to make the work “ as short 
and as plain" as possible,'so that it may be useful to 
rpercantile men" as well as ** students." The fourth 
Edition of Mr. Lowndes’s larger work on General Average 
is of more recent date, its publication having been delayed, 
as he tells us, to await the final ^ecision of the two 
important recent cases of Atwood v. Sellar and Svendsen v. 
Wallape, That the author regrets the ultimate decision of 
the Is^ter case is natural, having regard to its anterior 
circumstances, but none the less he loyally accepts it as a 
settlement of this very difficult question, though possibly 
he is not altogether sorry to point out, that which no one 
is better able to do than himself, the practical difficulties 
which must follow the attempt, which is nevertheless 
' obligatory, to caiTy out the principle of the judgment in 
“ mixed cases, when the ship puts into port to repair 
" both kinds of damages combined ” (Preface, p. wi.). The 
attempt is made mainly in §§ 50—55 (pp. 219-^234), and 
an attentive perusal of these sections is absolutely necessary 
to comprehend the fat-reaching result of the Judgment in 
the two cases above mentioned. 

It is perhaps tb be regretted that in the discussion of 
Complex salvage operations in Chapter IV., no reference 

zz 
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is. n(iade«vto =th<ft ^se, of R^e^ul 

3 ^ 4 el to the 

chaii^j marks the line of cleavage ; the 

Aniei^^ and English authorities on the subject 
however, though the Asase was decid^, there wasjtio.regular 
report of it when the book was competed. Mr^ L^^^des, 
in coniinon pibbably with all persons who have oooasion to 
consider the* J^aw Maritime, pines for a real Gomeaon Law 
of the.Se^ toe complex, question of General Average* and 

seems to favour the Continental plan of enacting uniform 
Codes on the subject, on the basis of the York and Antwerp 
rules^ speaking with the highest approval of such recent 
Codes, notably those of Germany, Belgium, and Italy, as tend 
in that direction, and of the prospective Scandinavian Code, 
which, if carried out, will go further, as by it an absolutely 
identical Code is proposed fob Denmark, Sweden, end 
NcH-way- On the other hand, he condemns the new Spanish 
Code, which practically perpetuates the rules of the old 
French Qode, notwithstanding that the Courts of the latter 
country haVe adopted artificial interpretations, of .them 
which remind one more of the readings of the formularies 
of the Church of England in an ecclesiastical cnse than 
anything else. It may, however, be a question whether the 
best, way to arrive at uniformity of practice is nottOilollow 
the lEnglish plan, and allow everyone to contract :as-they 
will without being fettered by Code-law at all. .:^Altf^dy the 
York and Antwerp rules are incorporated in a latge hufnber 
of Bills of Lading, and probably the number y^ilt con- 
timuiUy intense,"whilst if, as time goes on, 
these rules are found to be desirable, they cap b^.'^ll^by 
the merchants and shipowners themselves, withotit ji^uujng 
each maritime nation constantly to reform itS;C^^,>;A3! an 
indication of, the importance, so frequeal:ly:;po^^yQnt Ju 
our |Uig<^i .of;a Imowledge of Fc^^n it 

at present whether to the stu 4 entr,of jutk^depce^ 
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the or the prattical Average Ad^i^ster, 

in Mr. Lowndes’s book 
devbt^^j^!^^6lul translations of the Maritime Law of 
aloioi^j^^ htmsiderable State, oh the subject of General 

we have already pointed out in our reference 
to I^^^;l|i|ar5den's work that he and Professor Buzzati have 
found It requisite to do the same for the sections of those 
laws relating to Collisions. - •* 

In conolusion, we will only say that Mr. Lowndes’s work 6n 
Genmd Aw<^e is almost a model for a practicaMaw book, 
leaving nothing to be desired either in type, perspicuity, or 
precision of statement, and were it not that everyone knows 
without the announcement on the title page, the profession 
of the antbor, it would require his modest assurance of the 
fact to convince the lawyer that he had “not had the 
advantage of a regular legal Education.” Writing, as we 
do, just'when the news of the almost despaired of safety 
of the' Danmark's passengers has arrived, and of the 
“ extraordinary ” sacrifice by jettison made for their safety 
by the captain of the British steamship Missouri, We 
may uot be deemed to go beyond our province if we 
express the hope that he and his owners may yet find that 
the l0se'0f;the cargo thrown overboard does not ultimately 
fall them, but that in the improbable event of the 
own^ oi^j^he Danmark being unwilling, or the more probable 
one'l^^i^: being unfortunately unable, to make ^od that 
losB, ^^lhould be made good in the interests of our common 
hutnan|ji^'t)f what may be likened to a General Average con- 
tribUl^tel^^^ tho^ who have an interest in the noble 
deede^M'iB^tlsfa seamen. In this case there appears to be 
no And therefore no legal claim* for salvage 

against the jettison was made in the 

inter^V^^%^^#rs»^aud hot for the benefit of the Missouri, 
her be brought within any 

recb^ked ^.tho'laW of General Average. 

Z3—a 
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p * 

rriHE New Code of Commerce for Spain, of which the 
Maritinde Law forms Book III., came into operation 
by Royal Ejecree of the late King Alfonso XIL, on 
1st January, 1886. It is intended to supply defects found to 
exist in the old Code, which* dated from ist January, 1830, 
but claimed to be founded, so far as its Maritime part was 
concerned, on the mqst ancient of European Sea Laws, 
the Consulado del Mar, which is asserted by its warmest 
admirers to be nearly coeval with the Conquest of England by 
William I., and to have been the parent of all the Maritime 
Codes of the Middle Ages. There is, indeed, considerable 
doubt whether it originated in Barcelona, as the Spaniards 
contend, or in the Maritime States of Italy. It cannot be 
doubted, however, that the Code of Spanish Laws known 
as the “ Siete Partidas *' was in force in Spain in the 
middle of the 13th century, and that the fifth Part of it, 
containing the Maritime Laws, bears so strong a family 
likeness to the Rules of 01 €ron, the basis of English 
Maritime Law, that if not derived from it, both have 
probably a common parent in the Consulado, Perhaps 
the most notable points about fhe present Code are the 
following:—It clears up the doubt existing, in England 
at all events, under the former Code, as to' whether 
an owner is liable, up to value of his ship, for d^i^fe done 
by the ship when be is not on board (see The M, S^dihatn, 
P.D. 43, 107), or whether such damage, .i^ing an 
**excesso” or beyond the duty of the captaiiiV'tell upon 
the actual wrong-doer. It is now clear from § 3, 

and especi^ly Arts. 826, 837 of that sectioh, th&t the ship* 
Dwuet is liable. The whole chapter on Collisioas is new, 
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and contains a special provision for the case of '^both to 
blame,'* Art. 827, and also for that of ** inscrutable fault,** 
Art. 826, vi2.', that in both cases each ship bears its own 
loss, rhut both are liable for damage sustained by their 
cargoes, which is in accord with the Common Law 
of England, as distinguished from the Admiralty Law, 
prior to the Judicature Act, except that in the case 
of inscrhtable fault, the cargo would only hsure recovered 
from the ship carrying it for breach of contract, not 
from the other for a tort which, ex concesso, could not 
be proved. On the question of Insurance, the Code, 
unmoved by the York and Antwerp rules, and International 
Conferences, adheres closely to its former provisions, but, 
nevertheless, allows considerable liberty of contract, in this 
and other matters; thereby perhaps inclining to the English 
principle that justice is more likely to be attaioed by 
allowing persons sui juris to contract as they like, and 
leaving the Courts to determine what they mean in case 
of a dispute, rather than by the Continental plan of 
prescribing 4 priori what contract is entered into. 

CODE OF COMMERCE OF THE KINGDOM OF SPAIN. 

BOOK III. 

* Of Maritime Commerce, 

* 

Title I. . 

Ships. 

' I ' . 

Art. 573. Merchant vessels are property which can be 
acquir^ and transferred by any of the methods recognised 
by law. 1*110 acquisition of a ship must be stated in a 
document in writing, and has no effeeft as regards third 
parties unless it is entered in the Mercantile Register.* 

* XbU.^R0g4tet is ■ regulated t>y Art. 4 of the Decree eanctioning the 
neW'C(^^, I., Tft. II.. of the Code, and the Provisional Decree of 

3 tBt December, 1 S 85 . The important sections of these various ordinances 
urill be found in the Apj^dix { it is sufficient to say here that the Register 
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'itie pt^hHy in a shii> is 
^ three years Witt a 

FaUiog'any of the requirements isbove-nanie3^^:^id^s- 
turbed possession for ten years is Qeces«^it^i^^ 
acqq^tum.of the property. . . 

A c^tate^ cannqt acquire by pr^cription the property 
.in a which he commands. 

Cf. 583*587 of toe former Code, B., Bk. 11 ., 1, 9; P. 190,195, 4301 439, 

440, H. abgri. 483,9x7, gi8, N. 1-3/R. 801.817. 

4 • , » *'.*’•** 

574. Shipbuilders may, in building and fitting ships, use 
materiaU and follow the plans which best salt their 
interests. ' 

>f . ■. f • 

Shipowners and seamen are subject to whatever laws 
and reguWions the Public Administration may lay dbWn as 
to navigation, customs, health ,and safety of ships, and 
other matters of a similar nature. 

cf. 588 of former Code. 

I. Meif Mon Code, Tit. 11 ., Chaps. I. and n., R. 784.787. 

575;'Part owners of a ship enjoy the right to pre-empt 
and withdraw from a sale made to strangers, but they can 
only avhil- themselves of it within the nine days followhg 
the entiyof the sale in the Register, and on a deposit of 
the price mentioned in the Bill of Sale. 

G. 47p. dtET., H. 334 diff., X. 495 difT., N. 7, R. 825, S26, Sur. 9, fob V. . 

576;'The sale of a ship is always considered'to,ha^ude 
such bf her apparel, furniture and tackle, and mach&'^, if 
a &tea;ni;vessel, as are at the time under the conW^i'bf the 
vendor.* « 




-i'. . 


The sale is not considered to include arms, miM^ttdn, 
provisions or fuel. 


■ 'j 


comiktilif |[x) ft List of all persons engaged in trade( 2 ) or 

assocUtioiba W (3> In BortSi 6f all 

td the under this dendhiinatioa, afi '^ 0 ^ 

picfo,Hgbfcia,4fk(f used for trading, purposes. , : J . ' 
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to. deliver to the purchaser the 
certi§p^|^;^:oi of the entry of the<$hip in the 

to the date of the sale. 

C^fijIi^^^^TOier Code. ■ . 

dJ h 4^ diff., R. 837. 

57^. If the transfer of a ship takes place whifef^ she is 
on a-vhyage, the gross freights then being cartii^, and 
which are due since the last loading of the« ship,< belong 
to the purchaser, and the payment of the crew and 
other persons composing the ship*s company for the same 
voyage'are payable by him. 

If the sale takes place after the arrival of the vessel at 
her destination, the freights belong to the vendor, who is 
liable^r the payment of the crew and other persons com¬ 
posin'^ the ship’s company, unless in either case it has been 
otherwise agreed. • 

Cf. Code, 594. 

G. 441, H. 335, L 489, Sw. 5. 

578. If the owner or owners of a ship voluntarily sell it 
whilst on a voyage, or at a foreign port, whether to Spaniards 
or to foreigners domiciled in the capital or port of another 
nation, the Bill of Sale must be agreed to before the-Spanish 
Consul of the port where the voyage terminates, and the 
above-named Bill of Sale will be of no effect as xegards a 
third party unless it is entered in the Consular Register, 
will at once send an office copy of tfee: Bill of 

purjc^i^i^ ;and saJe to the Mercantile Register (a) of the 

Tit. II., Art. a6 in App. . 

port j|i':W^ch the vessel is entered and to which she belongs. 

the transfer of a ship nuist state 
expre^y. wMther the vendor receives the purchase-money 
in fulL’^m p^, and if for a part 6r the whole^e retains any 
cba^fcW>the ^d^ship, where the sale is to a Spanish 

_ . be stated m the ship’s register. 

nnseaworthy in the course of a 
voyage, the Captain must have recourse to the judge of the 
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proper Tribunal at tbe port he reaches, if in Spanish terri* 
tory, and to the Spanish Consul if there is one, ot if there 
is no^ to the Judge or Court or Local Authority if i^broad, 
and Consul, Judge, Court, or, failing theni) the Local 
Authority will order a survey of the ship. If the consignee 
or insurer reside or have representatives at the place, they 
must be summdned to intervene in the proceedings so far 
as they are concerned. ^ 

H. 3x0 DffT., N. 4, R. 8 oz*X7, Sw. 36, E. 3.52. 

579. When the damaged condition of the ship and the 
impossibility of repairing it so as to continue the voyage 
are proved, its sale by public ^auction will be ordered, 
subject to the following rules :— 

(i.) The bull, rigging, engines, stores, and such like 
articles are appraised, an inventory being drawn up, 
and facilities are given to those concernec^n the 
sale to obtain information of these proceedii^. 

(2.) The Warrant or decree ordering the sale is posted 
up in the customary places (for public notices), an 
advertisement is inserted in the newspapers of the 
port, which give notice of the process, if there are 
any, and in such other papers as the Tribunal may 
determine. ^ 

The time fixed for the sale cannot be less than 

t 

twenty days distant. 

(3.) These advertisements will be repeated at intervals of 
ten days, and the fact of the publication will .be 
stated in the proceedings. 

(4.) The sale will take place on the day with 

the, forms prescribed by ordinary law for; Judicial 
scales. ' - . 

(3«) If the sale takes place abroad,- the speol^ rules 
prescribed for such cases must be observi^,:, :.J' 

P, 237, 473, H. 3it. 376. 1 .5x3, Sw. 47. 

580. In every Judicial sale of a ship for benefit of 
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creditots, the debts' will be marshalled in the -following 
order:— 

(l.) Debts due to the Public Exchequer, which are proved 
by means of an official certificate from the proper 
authority. 

(2.) The Court fees for the proceedings, according to the 

# • 

scale approved by the Judge or Court. 

(3O -Pilotage and tonnage dues, as well as*sea and port 
dues, proved by proper certificates from the Heads 
of Departments authorised to collect them. 

(4.) The wages of warehousemen and watchmen for the 
ship, and all other expenses incurred in its preserva- 
tioiv from its arrival in port down to the sale, the 
payment or debt in respect of which is justified and 
approved of by the Judge or Court. 

(5.) The hire of warehouses where rigging and stores of 
the ship are preserved, according to agreement4 

(6.) The wages due to the Captain aifd crew for the last 
voyage, which are proved by means of a portage bill 
drawn up from inspection of the muster rolls and 
account books of the ship, passed by the head official 
of the Mercantile Marine, where there is one, and 
fsttling him by the Consul, Judge, or Court. 

(7.) The repayment of (the value of) any portion of the 
cargo which the captain has sold to repair the ship, 
provided always that the sale is shewn to have been 

ordered by Judicial warrant, carried out with the 

• « 

forms required in such cases, apd noted on the 
■ 'ship's register, 

(8iV‘The portion of purchase-mone3r* unpaid to the last 
vendor, debts owing for materials and work and 
‘Vlaboof in the building of the ship, if she has not 
been to sea, and those for repairing and fitting out 
the ship and supplying provisions and fuel for the 
last voyage. * 
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. a4ya^^tag8 ofrthfe;prefereat^j|^i^ed 

V]^ a :CosDtract entered m the Mercantile R^Esfe^i ©f 
■if they are contracted for whilst the shlp^''MlMtS'‘d^ 


vo3rage and had not returned to her home poit, they 
must shew the authorisation required in sdipn j:^s, 
and be noted in the ship’s register. ' . 

(9.) Jdoneys'borrWed on Bottomry on the hull, 

apparel, and furniture of the ship before commencing 
the voyage, proved by contract entered upon legally 
;and noted in the Mercantile Register; moneys 

• * s * • • 

borrowed in the course of the voyage,, under the 
authority mentioned in the former numbqf> if they 
comply with the same conditions, and the premium 
of insurance, proved by the policy of insurance or 


by a certificated extract from the Broker’s books. 

(10.) Indemnity due to the shippers for the value of 
goods shipp^ and not delivered to the consignees, 
or for damages sustained by them for which the sliip 
is liable, provided always that either the one pr 
the .other is -proved by a Judicial Decree or 
d^epision of an Arbitrator.^ 

B. BJc. n., 4. 5» F* .19*. *9*. G- 757i 77** 3I3* 3i5» 317. I- .®77» 

N, xoi, Sw. 375—277, E 5. " 

It ibo;^ be observed that this Code has not followed the new BelgUu^ Odde 
in giving % jlien or privilege for damage done to another ship by coUiiionftv.o 


581. - if the proceeds of the sale are insufficient id-pay 
all creditors included. flic same class, such proh^^a^/^ill 

be dividp’dlamongst them pfo raid. ;*' 

B. Q. 773. H. 3*4. I- 668, 669, E. 5. ' 

582. ’ liabilities^ of a ship to (previous) 

deemed'io-he‘extinguished by a document 
JttdiciajF^d.j^ public auction^ assented to; 
in Register. But if the sald.hd 

one, place whilst the ship is bn a 

creditom iheir rights* against the. nfitfl 
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retun^Iter honie port,: and.for three months subsequent 
to the of the sale in the Register, or the return of 
the^^ - 

S> Fi.S93i xgSt O. 767* 768, H. 3x6 diei, I. 678, Sw. 278; 284, 

Ill former Spanish Codei by Art. 601, creditors retained their rights for 
six months aft^ the return of the ship. , 

583. If it happens in the course of the voyage that the 
* captain is obliged to contract one or other of the obligations 
mentioned in clauses 8 and 9 of Art. 580, he will have 
recourfe to the Judge or Court, if he is in Spanish territory, 
and if hot, to the Spanish Consul, if there is one, and failing 
him, to the Judge, or Court, or proper Lpcal Ajathority, and 
produce to him his certificate of the page of the inscription 
with which Art, 612 deals and the documents which prove 
the contract debt. • • 

The Judge or Tribunal, the Consul or Local Authority, as 
the case may be, on inspection of the documents, will make 
a provisional note of its decision on the certificate, that (the 
debt) may be formally entered in the Register when the ship 
reaches her home port, or may he admitted as a legal and 
privileged debt in case of a sate before the ship^ if 

the ship is sold in consequence of being condenined as 
unseawmrthy, * ’ ' . 

The omission of this formality will render the Captain 
personally liable to the creditors who have been prejudiced. 

F* 334 t ^361 G- 686, H. 372, I. 509, 391, N, 95, R. 912, 

384.: Ships which are affected by-a liability for the debts 
mentijbp^:itt Art* 580 can be arrested and sold judicially, 
in pr^cribed by Art. 579, in the port in which they 

aye the instance of any one of the tfreditprs. But 

if^ laden fitted out for sea, an arrest cannot be 

debts contracted for the^l^xig out and 
the same voyage, and, even in 
that: case, the^arrort will; W raised if any one concerned in 
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the adventure gives security for the return "of the ship 
within ihe period fixed by the bond, obliging himself if she 
does tebf return, even in consequence of an accident, to pay 
the debt so far as it is legal. 

A ship can only be seized in its home port for debts of 
any description whatsoever other than those included in 
Art. 580. 

F. 197, 3x5, G. 44p, H. 3x1, 1 . 672, 879,881, N. 107 diff., E. 10, 29. 

Cf, former^ode, 602-604. 

585. In all legal respects other than those which are 
modified or restricted by the law laid down by this 
Code, ships are treated as chattels. 

B. BJc. II«, I, F« 190, H« 309, 1 . 480, E. 4. 

F. W. Raikes. 


V.—SIR TRAVERS TWISS ON THE LAW OF 
NATIONS IN TIME OF WAR. 

• ^ 

'F ITTLE more than two^ years have passed since we 
drew the attention of our readers to the first volume 
of the French Edition of the Standard Treatise 6f Sir 

* • o 

Travers Twiss. We have now the pleasure of welcoming 
the second volume, which deals with the imporiant 
questions connected with War.* That war is an evil, and 
a very great evil, too,—most Jurists, and in particular 
writers on the Law of Nations, have long been agreed in 
proclaiming. And that a state of things in which-there 
should be no more ^Yar would be a very pleasant and^muph 
to be desired state of things, such writers have ako freely 
recognised. Consequently, there have .arisen, moJre^parti- 

* ha //. Droits et devbirs des tfations an Timj^sfda ^}tarra» 

Par Sir/T rayms Twiss, Docteur en Droit, Ae. Nouvelle Edition Revue et 
Angmentde. Pens. G. Pedone Lauriel, Succ. 1889. 
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cul9.rly in these latter days, men, nay more, bodies of men, 
who have lifted up their voice against war, and have 
endeavoured to substitute International Arbitration for the 
rude arbitrament of the Sword. To one such man, an 
unwearied Apostle of Arbitration, Pasquale Stanislao 
Mancini, Italy has decreed ^he honour of a bust, to be 
placed in the Chamber which he so long influenced by his 
eloquence and his devotion to the service o£ Humanity as 
well as of his Fatherland. To another such, a member of 
our own House of Commons, the late Henry Richard, M.P., 
Sir Travers Twiss pays a just tribute in the Introduction 
to his Second Edition, printed in the present translation of 
his work, in relation to the part which Mr, Richard took 
in the Conference of the Association for the Reform 
and Codification of the Law of Nations at The Hague 
in 1875. 

The Conference before which the late Henry Richard 
raised the point that there existed much uncertainty as to 
what is the Law of Nations on certain important points, and 
that therefore the present state of that Law was unsatisfac¬ 
tory, is itself a living witness to the progress of Thought in 
the Juridical World on the subject of the Law of Nations. 

Founded in 1873, at Brussels, a few weeks only after its 
elder sister, the Institute of International Law, had been 
established at Ghent, the Association has always kept the 
question of Arbitration before it as one of those points of 
capital importance which must demand attention in any 
serious attempt at the Reform' and Codification of the Law 
of Nations. And this rightly, for without'going the length of 
supposii^. International Arbitration to be a panacea, for 
all tbh ills.that fiesh is heir to, we may yet concede that its 
gener^ employmei^,.at least as a last endeavour to arrive 
at a p^ceful solution of differences between the Nations, 
would greatly lessen the danger of war throughout that part 
of the worl4 which calls jtself civilised, hfore than this, 
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peitker Itocini ^nor ^enry Ridntvd ^ expiated 
from.Ax^piti^!^. ^rti^ .we<tcSild^a6t wdtl e3£{)^^^^4t, 
if sGfa|^iii|tid' ofl^ed out in ^ood-faith 6n both 

to. which the principle they so eari^% lAfilin-' 
tained has already been acted upon among the Niitiensi onf 
thanks'ai'e certainly due to th^two distinguished men .l^ho 
laboured » steadfastly in the Cause of Peace in the Parlia*- 
ments of their* respective countries. ' ^ 

The subj<M;t of International Arbitration has been Chosen 
for one^ of the Congresses, amounting we believe to sixty- 
nine, to be held in Paris during the International 
Exhibition and Centenary Festival of the French i^eVolu- 
tion of 1789. It is perhaps a tribute to the progress of 
seniim^tsdavourable to Peace that such a Congress should 
be held; as part of the Commemoration of a Revolution 
which ;Was directly and indirectly the cause of such nvers 
of blood being poured forth from one end of Europe to the 
other. ;^e do not suppose that the labours of the Congress 
will do much towards establishing Arbitration as the rule,and 
War as the exception, for the Programme of its proposed 
debates-did not appear to us to shew much of a practical 
spirit, bat to be somewhat too largely marked by a certain 
vagueness which is too frequently noticeable in the utter- 
ances o^ the partisans of Arbitration. The suggestioa^-for 
instance, that the Congress should set to work to prepare 
a Code’^of International Law seems entirely to ipiorC thb 
object tP the attaintment of which the Institute of l^tt^r- 
nationai Law and -the Association for the Rcfoi^^and 
Codification >pf the Law of Nations have so 
devoting iO'nmch of, their energies, and it 
entirely; to' ignore the Draft Outlines of a Code of 
Law (N^^'York & Lond. and Ed. iiJiyfi), ptep^wP^i^d 
preseniU^'^ by Hon. David j)ttdl 

These^A^^a^selpa to reaching^ the commbb 
P9l| hftv^ beto^iiu^inarily seV on one sid^v ^ 
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■ Thai Arbitratioci* if generally , ad^ted, woul 4 actually 

for all-the ills that States are heirs to, and 
forthe heateig of which th^ have recourse to War/is more 
thaawe, aire>prepared to admit. As yet, at any rate, no suitable 
Tribunal of Arbitration has been found to which it could 
fairly be. Hoped that all the Nations would resort^ and to 
whdse judgment it could fairly be expected that they would 
^ readily bow. The momentary gleam of its Media^vafaspect 
of Arbiter amoflg rhe Nations which the Carolina Islands 
Arbitratioiv shed upon the Papacy may, for a short time, 
have led others besides the present wearer of the Trirtgnoio 
think that the Chair of Peter might once more be the 
Fountain of Justice for all people that on earth do dwell. 
Hut .the idea could only be a passing fancy, bom of a 
temperament alien to that of the Nineteenth Century. Leo 
was pleased,—and it hap|fened to suit Bismarck to please 
him. ’ But Bismarck must have known quite well that the 
conditions which made the Papacy a valuable^^^biter 
in the Middle Ages are wanting now, and cannot be 
restored. It may be questioned whether the act of referring 
the matter in dispute to the Pope's arbitration was hot part 
of the attempt which is obviously made to ideatify the 
modern German Empire, the creation of the sword, in the 
Palace of Versailles during one of the most sanguinary of 
recent wars, with the historic Holy Roman Empire of the 
Middle ^es, which in theory at least had for its counter¬ 
party t-hr* other self, the Holy Roman Church, the two 
constituting together the two Lights of the Mediaeval 
though as to which was the greater and which 
thel^^W Light, opinions might and di^ widely differ. 

On too probable hypothesis that War will stiU, 

for long yi&ars to come, be the ultima ratio of 

dispuj^ .^monjji^ States, it becomes worth while, to enter 

which SO largely, occupy Sir Travers Twiss 
in his present volume,, and consider what is War, and what 
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are its el[ects, its limitations, its purposes. Does it place 
all theCitLsens of the two Belligerents in a stat0rof hostility 
to eaob other? That was the old doctrine, and it stil' 
Bnds a place in the pages of Sir Travers, although with 
qualifications, like the Toast drunk to Archbishop Sharp by 
John Balfour of Barley. The modern tendency is to 
regard War aS a duel between the two States at issue, and 
not to extend the hostile character beyond the actual 
combatants' on the two sides. But tlys tendency is itself 
still somewhat in the Theoretical stage. It does not 
square well with the case of Bazeilles in the Franco-German 
War: but then Theory does not always square well with 
Practice, even in. the Law of Nations. 

Portalis and Talleyrand both laid down that War is 
waged between States, and that private persons in the two 
contending States are only enemies “ by accident.” Mr. 
Field adopts this view, and has embodied it in his Codct 
Art. where he says, “ War is a relation of Nation to 
Nation, or of Community to Community, and does not 
affect the relations of individuals with each other, except 
within the limits allowed by this Book [«.«., Bk. II. of the 
Code ]This Article is proposed by Mr. Field as embodying 
**the general principle contended for by the best modern 
authorities, and its recognition has been the source 
of the greatest ameliorations yet introduced into the laws 
of War.”*- And he says of the “ legally imputed hostility,” 
which formerly prevailed between the whole populations on 
the two sides, that it is ”now so far mitigated by treaty 
provisions^ .and byameliorations in the usages of War, and 
is so much opposed to the tendency of modern opinion, 
t^at it .seems ^jroper to recognize a different nde.” He 

• Pot! an ^oaat plea in favour of what the author of Cod$ 

considers needed Ameliorations in this important oLt^Xaw of 

Nations^ HagaMine and Rtview^ No. CCLXVII.,for Fel^aiy, 1888, 

Ati^Udftd^in th» l,avfsof War, By Hon^ David Dudley field, LL.D, 
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aoc0r4inflif J^oposBs tbe role above cited as'ope which 
“ reprints the better opinion- of '.civilized 

natibjQ4>*^<l- inore nearly conforms to the praefecce of 
hosHlil^ atthe present day.” As far as Th^ry goes, we 
believe^.this to be true, but we are not so sure when we 
come to consider Practice. No doubt we should hot, in 
thecaser^.g.. of a war with France, resornto th 4 utterly 
arbitrary .measure of imprisoning all the subjects of the 
Eneihy $tate found within our gates at the time of the 
Declaration of War, which Napoleon adopted on the rupture 
of the Peace of Amiens. But .even he professedly founded 
his treatment of the British subjects in France at the time 
on the theory that they belonged to the Militia of their 
native.land, although it must be obvious that this^ plea, 
even if -true of the men among them to a far larger extent 
than it probably was, could not have been true of the 
women and children who in many cases accompanied them. 

That Sir Travers should condemn the First Consul's act 
as entirely contrary to the modern practice of the- Law of 
Nations was to be expected, for, as he cites from Halleck, 
it is clear that even the Lex Ta/VoMis would scarc^y have 
sufficed to justify it. But we may hope that the interest 
of the question is purely Academic; though we.cannot at 
any moment feel sure as to the possible line of such 
Despotic Governments as Russia or Turkey, if pique, or 
supposed interest were to seem to suggest the following of 
the evil prec^ent of 1803. . • 

With regard to the actual Declaration of War, known in 
theooldep ' language of Diplomacy as DiffidaHo, we are 
inpihie4^^:::ihink that something of the Original. nature of 
this'Declaration might have been drawn out by Sir Travers 
from thV sense, which the same term bore in the Feudal 
Law, it:'si§nified that renunciation of homage to the 

vassal free to make war upon him, 
Th%t a-word bearing tbiaapparently restrictive meaning 

as . 
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should C9tne to be applied generally to a Declaration of 
hostilitieSy is aot surprising if we consider the;:6;Ktreinely 
conqdieated web of Feudal relations between the. various 
Kinga^d Fiances of Western Europe during the Middle 
Ages. So numerous were the points at which one ruler 
touched another in the way of either owing homage td him 
or receiving hovnage from him for some lands (in theory at 
least, if not always in practice), that it can scarcely have 
been legally possible for any Mediaeval Sovereign to declare 
war against a Potentate to whom he did not stand in some 
Feudal relation which he must renounce before going to war 
with him. Diffidaiiot the untying of this Feudal knot, was 
therefore, it appears to us, a practical as well as a very 
proper legal measure to take in the Middle Ages before 
opening a campaign. It may sometimes have been little 
more than a solemn farce, something like the modem 
waiving of a certain ghostly but perpetually recurring and 
evidently annoying section of the Companies Act, 1867, in 
case certain contracts entered into by the Company which 
wishes to.allure us into subscribing should be held to be 
contracts within that section. We do not repeal: we go 
on waiving. 

Amongst the various incidents of Maritime warfare, giving 
rise by the cases which the Courts have had beforS them to 
new applications of the doctrines of Maritime Law, a 
much contested doctrine of recent growth, that of con¬ 
tinuous voyages ” receives due attention at the hands of Sir 
Travem Twiss, whose name is, indeed, well known in 
connection with it from the opinion given byhimrin con* 
junction vdth a number of his distinguished colleagues of 
the Institute pf International Law, in regard to the case of 
the Spri^gbohi with which the alleged doctrine is so closely 
boond up: The case is, as far as we can remarkable 
not oiily for the difference between the severaVJud^ents, 
In fint Ins^ce^ in tbe Unite 4 States District Court for 
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New York^ and on Appeal, in the Supreme Coprt of the 
United States, hut also for the ourious mode in, which the 
Supreme Court, ’ after reversing the Court below, on the 
point of the alleged false Papers of the Springbok, which on 
the Appeal were declared to be all authentic, and none 
false Or simulated, yet turned round, in what can only be 
called an unwarranted manner. For it asserted, in the teeth 
^ of the previously admitted regularity of the ^ship's Papers, 
that there could be no doubt that the original intenUon of 
the owners of the cargo was to violate the Blockade of the 
Atlantic Ports of the Southern States, and to transship at 
Nassau on board some [purely hypothetical] vessel better 
suited than the Springbok tp reach a blockaded port, and that 
the voyage from London to a blockaded port [which was 
not and Oould not be on the record] constituted both in 
Law and in the mind Of the owners of the cargo one 
continuous voyage. 

So much has been said already of this famous Judgment 
that we may be excused from saying much here. What 
strikes us in the case is principally this, that the doctrine 
embodied in the Judgment might be a very good hypothesis, 
but certainly could not be, on the facts before the Court, a 
good exposition of the Law Maritime in the matter of 
Prizes. * 

But what was before the Court was a simple question of 
fact, or rather a series of related questions of fact. Were 
the Papers carried by the Springbok regular or irregular, 
true or false ? What was the ship's destination ? Was it 
to a blockaded or to a Neutral port? By declaring the 
Springhoi^s Papers authentic, the Supreme Court, in point 
of fact, decided the legitimacy of the sfringhok*^ voyage, aiid 
consequently that its cargo was not lawful Prize. Other¬ 
wise,; there Will clearly be no use in being a Neutral, as 
regards cbmmjBrCial privileges in time of wari and every¬ 
body may just as Well figlit everybody else all round, when 

23—a 
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the United, Spates happen to ib.e J^^es i.n a y^^-r 

since no Kje^^ j^pni^^ce conid ppssi^^ ^ ^ 
Judgmi^^nirtlif Supreme Court, U^S-A., in 

toally smt overstating the result of that Jjads^i^t, 
fanciful as the position thus stated for Neutrals piai^ seem 
to those who have been educated in older and more sot^ 
views of the legsd aspects of shipping adventures in tiina of 
Wan The adventure in the case before us was prit^ fade 
perfectly lawful. The ports of expedition and destin^ion, 
London and Nassau, were alike Neutral, both being indeed 
under the same National Hag, which was also that of the 
ship claimed as good prize. There was, therefore, ex 
hypothesil nothing more suspicious about the voyage than 
about one from London to Plymouth or Dublin. And as 
far as the judgment of the Supreme Court, U.S.A., goes to 
prove aa^hing, it goes a long way*to prove that a passenger 
and goods steamer, plying in the ordinary course of 
weekly traHic between London and Dublin, might, ju$t as 
well as, the Springbok^ have been captured outside the 
Territorial waters of the United Kingdom by a crpiser of 
the United States Navy, and taken into New York as^gemd 
Prize. Bat of such an argument it may be said that it is a 
yeductio ad dbsmdam of the Springbok judgment; If the 
fault, >we. submit, is not ours,' but that pro itSitpx of 


the ^preme Court, U.S.A., for having rend^;^ a 
Judgment, capable of such treatment. It seems ph^ous 
that a capable of being so reduced 

ad &od denounced .as bad in International 

Law a weight of authority of various Natiwpities^ 

as. the Committee of the Inet^^l^^of' 

laternafltS^jt.i^w, whose opinion is printed in the 
before ju^^J^v ai9-2o), should in such fonhal ^a^lras 
may be,^4^: compatible with the dimity 

Government .United States, and o£ it^l^^^hfe 

the Governinw;^;" 
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^;^t^6'\}tidghient of thb SEpreibe Court-retains its 
pr^§i^Sft^Sitlon,'it is too inucli fb say, in the words of 
Sif^S^Vi^s "^wiss {op* dt.t p. aiS) that it has added to war 
a terror for Neutral Commerce, and introduced a new 
ratio itddinii into the Procedure in the matter of PHzes. 
tltiia is it veiy serious matter, and it is therefore one on 
Whfbh'we have thought it right to dweirat some length. 
There is ho use in sayiifgthat at present we are at peace, 
and there is no prospect of any war in which the tJnited 
States should be engaged and in which we should be 
Neutral. It is really impossible to say, from one moment 
to another, unfortunately, what nations may or may not be 
at war, and though it may be hoped that we should be 
Neutral In any conflict in which the United States might 
be eh^ged, that circumstance would yet only afford^ a 
limited satisfaction to us if the doctrine laid down in the 
SpYU^h<^ Were maintained by the American Goveniment of 
the day. It is quite certain that British shipowners would 
not at all enjoy finding their adventures condemned like 
that of the Springbok. And it is not at all improbable that 
they might represent to their own Government that they 
might just as well take the chances of war as Belligerents 
thems^ves as the chances of Neutrality on the basis of the 

alleged doctrine of Continuous Voyages. Iq^ the interests 

1 

of Neutral Commerce, we can only hope that this too 
famous doctrine may yet be formally disavowed. 

WijA regard to another recent and much disputed 
que^ibh, the Rice question during the Franco-Chinese 
hos^^^^ which were supposed by France to be Reprisals, 
and^ 'hbt ¥ state of war, it is somewhat curious to look 
back'll the text printed by Sir Travers'Twiss {op* cit,^ 
of the Treaty of St. Germains, 1677, between 
aiiS Cfredt Britain, in Art. 4 of which it is laid down 
tkal o^Sf ht j^re^ grains et legumes, . . . . 

seis, et tout ce qui aimmient d lanoUrritureet sustentation 
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de la vie,”, shall not be considered by the High Contracting 
parties to be Cdatraband of War. It would seem, 
therefbrtfi'that within the last two centuries there has been 
a decided and much to be lamented retrograde movement 
in the French view of Contraband, while Great Britain, 
and, it is believed, the other Western Powers generally, 
may clearly be'credited with maintaining the established 
principles of two centuries ago: This is a singular state 
of things, and, unfortunately, it is only one of several 
points on which the attitude of France Has of late y^u-s 
been retrograde in its interpretation of the Law of Nations. 
That such should be the case is unquestionably matter for 
regret. Whether we consider her neighbourhood to 
ourselves, the many widely scattered points of the world’s 
surface at which our interests touch, or the high distinction 
to which French writers on International Law have 
attained, we must equally regret that the name of France 
should, by the action of so fhany of her official represen¬ 
tatives in different parts of the world, have become 
identified with a policy of retrogression which it. is 
extremely difficult to reconcile with the claim so constantly 
made on her behalf for a high position in the Vanguard of 
Civilised States. Neither French Admirals nor French 
Residents seem likely to support this claim. Rather, we 
fear, will they, if they should continue on the lines so fatally 
laid down in Madagascar and the China Seas, in Tonquin 
and Tunis, go far towards raising unnecessary difficulties 
for the. ^eady heavily weighted rulers of the French 

The^^pendices to the French version bring the >>^aable 
Treattee i^ Si^ Travers Twiss very closely down !t0 date, 
embradiK^ as they do the International CpntrjBx^tion 
oil i88S, for the Neutralisaiion^.of; the 

Sue2t Canal: (aabbject on which we have been.indited to 
Sir Trarem foTia valued contribufion, On Inkmntioml Cm- 
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veniioHS for the Neutralisation of Territory and iheir^application 
*0 the Canalt in the Law Magazine and Review^ 
No. CCLXVI.* for Nov., 1887). They also embrace, of 
conrse^ the several Conventions of Geneva, St. Petersburg, 
and London, having for their object the mitigation of the 
rigour of the Laws of War. 

The movements connoted by these various Conventions 
are in themselves eminently humane and laudable. The 
questioti how far the several Conventions will reaily have a 
humanising effect in war is one which cannot yet be con¬ 
sidered by any means near solution. The possibilities of 
war, through misunderstandings between States, have been 
greatly increased of late years by the expansion of the 
direct or indirect areas of influence of the .principal 
Europe^ Powers in Africa and the Far East. The 
“ Scramble for Africa ” i^, indeed, a sort of by-word at the 
present day. Tunis, Tripoli, Morocco, Egypt in the North, 
the German East African Cdfhpany’s possessions in former 
Zanzibar territory, the strenuous assertion of Portuguese 
claims from ocean to ocean, and on the borderland 
between British interests and those of the Independent 
State of the Congo—these, to take Africa alone, of the 
various^ossible powder-barrels which may at almost any 
moment explode to the destruction of the peace of Europe, 
cannot butcause serious reflection to the Diplomatist and the 
J urist* We shall rejoice if, as the enlightened Sovereign of the 
Congo State undoubtedly hopes, that State should become a 
Light of the Dark Continent, whereunto the lovers of Peace 
may turn, and in whose Light they may rejoice. We shall 
be equally glad if the prudence of Governors, Residents, 
and Admirals of the various Nations of Western Europe 
employed in African and Pacific Stations shall be 
found equal to the great trusts confided to them. For 

these trusts, they should remember, are in fact confided to 

• , 

them not solely on behalf of their own Home Governments, 
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but akp otQ bel^^Qf.tbat whkh tho^,6ov«ni- 

moifs Tbip^areito truths 

n]atioiu^K|yp;f^C6QSiil& of ah Empire'on 

th6 Empire of Law. Whether ih hr 
in War, there is still an Empire of Law. Wh^er in 
Peace or In War, there is still an Empire of Trhtih and of 
Right. Of an Empire a Gentili and a GrotiaSt and 
many another in the days of old were the*,pOWerful 
advocates. Of such an Empire, Societies like the Infiftitute 
of Internatmnal Law and the Association for the Reform 
and Codification of the Law of Nations, and text-writers 
snch as Sh* Travers Twiss, are the powerful advocates at 
the present day. In taking leave of the second volume of 
his Droii^ 4 e$ Gens, we must express once more our thanks 
to the learned author, and remembering the light; which 
such works shed abroad over the earth, we would recall 
alike to Sir Travers and to our readers the famous saying 
of old, Xax Gentium Lex, 


VI.—FEDERAL CONSTITUTIONS IN U.S.Av AND 

BRITISH COLONIES. 

• I.—U.S.A. AND CANADA. II.* 

« fc « 

^e not proposing at the present moment to enter 
* ^ the discussion, tempting as it would the 

vast problems opened up by Prof. Bryce in his recent 

and ipd^i^tex^tmg contribution to the study oL^Ej^ieral 
Goyei^^^L. Thatmay be reserved, tirne and 
mittinj^^^a'^ture occasion. What, however, 
fain-(to,;^^>npVr is to call attention to certaiflt.f^nts 
regarc^|^^^a<i^ which b&ve been raised of Iat^;;^^ving 
the side is the best Federal 


•fj. 


eiid No. CCLXIII., for 
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on the s^^of the. Vnited States,ror on the side ofjCaj^da ? 

been, end perhaps ihay. still for some 
tiine ^^tipue to be, argued Academically in the pages of 
Ametip^ hlaga^ines. For the present we may content 
oursdved with drawing attention to certain remarks in.the 
way^ a^ke of criticism and of defence which have appeared 
from the pens of distinguished British and Atnerican writers 
,in the Forum (New York. Forum Pub. Co.), an(]*with pointing 
out some instructive features in the early Constitutional 
history of New England. The near neighbourhood of the 
Dominion of Canada and the United States in itself forces 
a comparison of their Institutions, and since the Federation 
under the B.N.A. Act, 1869, that comparison has 
grown in frequency and in, interest. Both countries 
now possess what must be called a Federal Constitution 
though there are necessarily some salient points' of 
difference between them. This diiference, as American 
writers are not slow to point out, meets us at the very 
threshold of our enquiry, for the result of the Canadian 
Federation is called a “ Dominion,” while the result of the 
American Federation is called the ” United States.” 


There you have it in a nutshell, says our American friend, 
i^he members of the Canadian Federation are Provinces, 
and are nothing more than what that word imports, and 
that is, subjection to an Imperial Government, of -which 


the said Provinces, though federated into a Dominion, are 
themselves portions, endowed by the Parent State with a 
certaHatV^fttOunt bf Local Autonomy. Therefore, M hypotkesi, 
the'pdt^bn bf Canada is not itself a State, nor are its 
units; llfB^veral PioVinces, in themselxes States. And as 
the do not possess the attributes of Sovereignty, 

delegate a^^ the Dominion. Whether this 
is.a'tirhe^i^siel'^^^ may be open to question.' Whether 
the wka^he best word which could have 

been. obosen to express such a form of inchoate Federal 
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Uni^n, so to speaks as has been created in Canada, may 
also be opeh 'tp qnestion. 

The Unton which was Constituted by the Thirteen 
Colonies ifirhich had formed part of His Majesty’s Planta¬ 
tions ;jn America was a true Federal Union, inasmuch as it 
was a; Federation of Sovereign States. From the moment 
that the several Colonies had established their Independence, 
they were each in full possession of the full Sovereignty 
which had theretofore been shared between them and the 
mother Country. They had, in point of fact, exercised 
many, if not most, of the attributes of Sovereignty long 
before they actually threw off British allegiance, eo nomine, 
and demanded recognition from the States of the Old 
World as Independent Political Communities. The extent 
to which the American, or at any rate the New England, 
Colonies had practically acted * as if they were already in 
possession of full sovereignty is perhaps not sufficiently 
recognised by English students of Constitutional History. 
But it has been very strikingly set forth in the interesting 
volume issued by the Connecticut Historical Society 
(Hartford, Conn.) on the occasion of the celebration of the 
Two Hundred and Fiftieth Anniversary of the Adoption of 
the First Constitution of the State of Connecticut, held at 
Hartford, Conn., in January last. 

The story which is told in the various Addresses delivered 
at the Commemoration is in every way remarkable. Not 
the least remarkable feature of the First Constitution of the 
State of. Connecticut is one which the Several speakers 
naturally brought out in strong relief, viz., the apparent utter 
unconsdposness on the part of the framers of the Con¬ 
stitution that they had any superior but God, A Mediaeval 
Jurist , would have been obliged to take refuge in hif pleasing 
Legal iSctioh^aj: it was a Fief held of God and tW^n. 

Thus, Mthe address given by the Rev. JoS^ M; ^^chell, 
we find the following description of the In^rament by 
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which this State was founded: In the institution of this 
Government,” says Mr. Twichell (op, dt p. 27), “ there was 
recognised no outside human authority whatsoever as the 
source and basis of its powers. U was to be ^ established 
according to God,’but no King, nor charter, nor Parl%nent, 
nor previously existing government had mention in the 
instrurnent upon which it was organized.” •Such.being the 
^case, it it is hardly to be wondered at, though prof. Freeman 
might possibly not quite go the same length, Mr. 
Twichell should assert that the “ Connecticut Constitution 
of 1639 was the first, the original, practical assertion on earth 
of the democratic idea of government, of the principle that 
* Governments derive their just powers from the consent of 
the governed. * ” 

This is undoubtedly very strong language. But if we 
take into consideration some points urged with great fore'e 
by Mr. Twichell, we shall probably admit that there is a 
great deal to be said for his view, under all the circum¬ 
stances. There was at the time, he contends, no real 
recognition of what he calls the Democratic principle in 
any of the other American colonies. ** There was, to be 
sure,” he says, ** popular suffrage at Plymouth, but distinctly, 
on a religious rather than a political construction of its 
purport.* The Mayflower cabin compact, sometimes denomi¬ 
nated the dawning point of American democracy, had 
formally acknowledged the King as the source of all 
authority. The government of the mother colony of 
Massachusetts was a. government by royal charter, and at 
that time, was exercised by a magistracy in limited associa¬ 
tion vath a privileged class of freemen. It was the same in 
the New, Haven colony, which was then and« for twenty-six 
years thex^fter a separate jurisdiction.” 

Such being the case, it is scarcely to be wondered at that 
Mr. Twichell should say of his State, in the words of Prof. 
Johnston, of Princeton, that ‘‘the government of the 
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peopl^^ by* the p6o{>le^ for ^he pfeppl«i,^^firgt'’shA]^ in 

‘Connectki^^Rftd^bdns^Aeiitiy tHkt Corinect^btff/ 
otlwr^ i>Q[;*i£Tir|^nia or Massachusetts, can cla&' to bi ’the 
lHrtbfd|we^<if American Democracy, vriiich must W^^ed 
at Conn. " V. 

T^re'can be no doubt, we think, on> any fair 
tion bf the First Constitution of Connecticut, that its 
framers (])d,*^and that, we must hold, designedly, omit ail 
referenoeto any of the kin whom they had left beyond sea, 
or to that Kingly Government which nevertheless was, in 
the theory ofEnglish Law, at least, their Suzerain, to Rdiich 
they still owed allegiance. 

This seems to us the weak link in the argument. There 
cannot be a doubt, Constitutionally speaking, that the 


Freemen .of the new State of Connecticut, at its foundation 
m 1639, were the subjects of King Charles I. WhaL then, 
be<^me$ of their pure Democracy, nay, their pufeK of all 
tfr'p 'piTTft Democracies that ever were on this earth ? To a 
certain extent, we must confess'that it appears to be 
reduced to the modest proportions of a Paper Democracy. 
Not that the Constitution itself was a mere Papcir Consti¬ 


tution; 'Far from it. The builders builded dee^V aild they 
knew what they meant to build. We do not deny either 
their earnestness, or the practical reality of their Democratic 
Constitution. We only remind our Connecticut friends 
that, in*^ Law, they were not at the time able to do what 
they mro supposed to have done, consistent^ 1^1^® 


allegiahca which they unquestionably owed, in theory, to 

did not mention. To f>ure 

Desti^icfSE^^rlf of a King be'a;;8e^ssiiy 


posttdis ^-^-oot withm'tW jjower 
of th^l^ of the Plantations Of V^ethersfti^^^^^lj^aor, 
and w they banded to 

'P'o^c of'the State of ' Th® 

Body Ptc 4 iric bf "tW King was in the way, thhi^h’R lir triie 
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enoRgh::tlw^ fbere was imnwnse distance betweea the 
two, the obscurity in which, they were hidden 

enabW ’^Ose sturdy Freemen to be, in practice, self- 
governihg as they were self-sufficient. Bo it was with the 
men of the Swiss Cantons, long before the Peaco of 
Wes^h^dia set the seal of European recognition on their 
Sovereignty. The case is very different wiHi the men of 
the Dominion of Canada, for though the diskiQ||p is not 
less, it is bridged by the ocean liner and the Submarine 
Cable, There is no hiding now. 

The several Canadian or British North American Pro¬ 
vinces federated into the Dominion of Canada are^nder 
allegiance to the Crown of the United Kingdom in x8$g, 
just as the Colony of Connecticut was in 1639, only with 
this difference that their distance and their obscurity 
enabled the men of Connecticut to lay the foundations of V 
pure pemoliracy untroubled by their Suzerain, while tkie 
men of the Canadian Provinces have to act in the full light 
of day, and must act as loyal subjects of the British Croiim,:. 
unless they should resolve to throw off their allegiance, in' 
which case they would necessarily do so openly. 

One of the most fundamental points of difference, there¬ 
fore, between the Canadian Federation and that of the 
United Sfates consists in this tie of allegiance. Is it fair, 
under the circumstances to blame the Canadians for any 
imperfections, or what at least appear such to an American 
eye, aroing from the connection with the Mother Country ? 
Yet some American critics indulge in, while, on 

the.oth^j|and> some defenders of the Canadian Federation 
indulge/iift of their Constitution for features which 

may altogether commendable to somO Old 

WorldM^hnta of Cc^itutional Government. 

The^=^6^xU|.^an p<:^inion Constitution, we are told by 
some Atdcrioaii critjc^,ia;0)aly a bad copy of the Constitu¬ 
tion of tiie United For the Queen is substituted 
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th“e<(^v^rnor-General4 within certain litnitations, of course; 
for th^^-Hon^' of Lords, a Senate nominated by the 
Govenior-General j for the House of Commons, a House of 
the Seune name wh&se members are chosen by fbe people 
for five years. Some of these modifications were, as Judge 
Love admits (Forum, N.Y., Vol. VII., No. 6, for August, 
188^, Art. Cahada^s Form of Government), ** unavoidable.” 
Those we^need not waste time in discussing. The question 
whether the Senators ought to have been left to. the nomi¬ 
nation of the Governor-General, apparently in imitation of 
the creation of Peers by the Crown, is an arguable one, and 
we think theYe is a great deal to be said in favour of Judge 
Love's argument that such Senators are “ the creatures of 
a creature,” that “ they represent nobody” and are ** without 
a constituency.” 

The Senators of the Dominiofi of Canada do not, Judge 
Love remarks, “ like the English House of Lords, represent 
a cherished sentiment,” on the contrary, he somewhat 
severely says, ” they represent nothing.” It is not easy 
to see what can be the useful Constitutional function .of a 
Legislative Chamber which represents “ nobody and 
nothing.” Probably a Canadian would urge that they 
may be held to represent the Provinces from urhich they 
are nominated, and probably also, we may take it* that the 
Governor-General of Canada endeavours to nominate 
persons of more or less local good name, who may be 
called representative men, if not representative Senators. 
But such a body can never, it would seem, rise to the 
wei^t th the Ottawa Parliament which the Senate has in 
theCa|nt6lslt Washington, D.C. Yet those i«di6 have gone, 
with Hodgson Barnett, Through One Adminisfration, 
well imbw that all is not gold thaf glitters ths Senate 
Housoi at least, not pure gold. Of .course Mrs.’ Bmmett is 
a nove!tei/aiifd Judge- Love is a Judge. We make all due 
^loiyancrO- for dl^erehce, and whi)e We 4^ ndt the 
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novelist at a higher level than that which is fairly themeed 
of one who is an acknowledged keen observer of th^lights 
and shades of American political life, we may say that on 
the whole it is clear that the balance, in the matter of 
power, inclines in favour of the Senate of the United 
States. If so, the question may well arise whether this 
balance might not be redressed by renouncing tne nomina¬ 
tion of the Canadian Senate ? This is perl^aps rather a 

# * 

question for the Canadians than for us to answer. .But as a 

mere matter of Constitutionalism, there seems no necessary 

connection between what may be called Crown Nomination 

of the Senate and the maintenance of the Supremacy of 

_ • 

the British Crown. The idea of reproducing the British 
Constitution in our Colonies is one which, however alluring 
it may be to an armchair critic, can only in fact be carried 
out subject to many modifications. If the broad outlines 
are preserved in a free Constitutional Government, that is, 
about as much as we can either desire or deserve. 

The arguments which have been brought forward on the 
Canadian side, in praise of the Dominion Constitution, do 
not always appear to us to be so well founded as might be 
desired. The Marquis of Lome, for instance, speaking 
with all the weight of a former Governor-General, would 
seem to\est his claim for superiority on the fact that the 
Canadian can so easily upset the Administration of the day. 
*' An adverse vote in the House of Representatives,” Lord 
Lome is cited by Judge Love as saying in an earlier issue 
of the Forum, **can, in Canada, at once dispossess the 
existing Government of power, and it must be succeeded 
by one more in consonance with the opinion of the country.” 
Is this so certain ? Does our experience in the Old World 
teach us that the existing Administration is always in 
consonance with the opinion of the country? We doubt 
it, for we do not think that the problem of Representation' 
is ^et Rde(|uatel^ solved. There is frequently a considerable 
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gulf^of difference of opiiaipa between; the Govmors and 
the Gove^e^^in m^t parts bf tho Qld Worlds, 

We sho5u|4 moreover, even if w did .think Repre^fttt^tion 
a proMem adequately splved-in pur own conht^,: and 
generally in our own hemisphere, hesitate* to mike, the 
power of upsetting an Administration the test of «'a 
“ Freedqin ” which, as Lord Lome thinks, “ no Carihdiai|. 
would ever consent to sacrifice.” And this he <<^|(ders 
to be a ipeater freedom than that enjoyed by the.i;!!i^^ftn, 
of the United States. In name, perhaps, biit when^the 
Canadian has overthrown the Administration, which* 

dislikes, is he sure of having things more to bis liking 

* * . •% 

when another has succeeded ? Do not considerable. 
sections of our own population sympathise but little, 
more with one Government than with another? We 
should ourselves prefer to make the absence of a desire 
,to upset Administrations the test of a well administered 
Free Constitution. . In carrying on the affairs^t)f State the 
true motto seems to us to be ^^UUnion fait la Forced It 
is far easier to plunge a country into the vortex of a 
General Election than to hold the reins of Government 
soberly, and neither too tight nor too loose. It is no 
doubt well for our Canadian fellow-subjects that their 
Federation Is permissive, not compulsory, though a(fvocates 
of a ‘Paper symmetry may regret this liberty. The proba¬ 
bilities seem to be in favour of an extension rather than 
a restriction of the Federal system in British North 
America. But it is only Federation by analogy, asJt were, 


and we o^ht not to be surprised if it does not, rate 
at pte^L. b<^hg f^rth all the good fruits of Fe^^S^tion 
proper, question how far we can let the ' 

gdin. the^^e^ion of pure Federation Is really 
how far'we p^' keep hp the senjblance of 
Mother CdBhfry almost cutting it in practiqe^'^do 
pot' believe that ^' destiny” of Csmada is ^Spiption 
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into the American Union. There is certainly n© j^yvesent 
evidence^of a dtift in that direction on the part of the varied 
poiAilht^Q^ of the sevetal Provinces of the Dominion. We 
rathef . hotd that Canada has a Future of its own to work 
oat, anti Very likely also more than one intricate 'problem in 
Fcdefal Politicsto solve. What we should beglad todo would 
b'e'tp'giVe sych help as we could towards the peacefulAvorking 
uut>f:tKeSe sohations of the Federal problen! iii Canada, 
by CunKfian^, for Canadians, and for Canada' And vve 
equjclly wish for the United States that her citizens should 
peacefully work out some of the weighty problems which 
yet^iiemain to them, for the United States, in the United 
States, and by the real natives of the United States, not 
by an Irish vote, or any other Foreign vote. 


VII.—CURjRENt NOTES ON INTERNATIONAL 

LAW. 

General Boulanger in Belgium and England. 
rriHE position of General Boulanger in Belgium' and 
England has been the subject of- some discussion 
among International Lawyers and in Continental Reviews 
devoted to Jurisprudence. The question has even been 
mooted in our own Press whether the General's Extradition 
or Expulsion from tlie countries to which he has fled could 
not bb demanded on the ground of International Law. 

As a matter of fact, the answer does not require any 
very dc^^l^idei’&tion. As regards («) Extradition, there 
is certdihl^-nd'prbvisi^ in the Franco-Belgian Treaty of 
187^ WSlIi ■ W have justifled such a demand in the 
Boulkh^^.'^se^ Gases arising in our own country are 
governed jhy' ^e tr^ty pf 1876, article 5 of which expressly 
excepts ■■ alleged "^oliflcjad-^oflence^ from the category of 
crimesTbf ivhich Ekfradrfibn ckn be demanded. 


24 
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FT^ the year 1849, when Lord Palmerston vigorously 
supported; Turkey in her refusal to extradite Kossuth at the 
request of Austria and Russia, this principle h^s been 
invariably applied by Great Britain. 

With reference to (b) Expulsion, undoubtedly any State 
has perfect power to expel a person from its territory ; and 
whether this be effected by a timely diplomatic hint, such 
as was, it is understood, actually given in Brussels to 
Generar Boulanger, or by force, as has often happened, is 
a point entirely devoid of interest to the student of Inter¬ 
national Law. . 

d 

Our own country, under ordinary circumstances, possesses 
no machinery by which foreigners, however objectionable, 
can be expelled for the mere alleged quality of being 
objectionable, so that as long as the “ brav* G^ndral *’ 
continues to live peaceably and' quietly amongst us, with¬ 
out bringing himself within the pale of our Criminal Law, 
he is entitled to the same freedom from molestation which 
Louis Blanc, Felix Pyat, Louis Napoleon, the Comte de 
Paris, and others of his compatriots have at different 
times enjoyed in the days of their exile. 

Privileges of Ambassadors’ Servants. ^ 

A somewhat amusing question relative to the extent to 
which Ambassadorial privilege may cover the menial 
servants of Ministers accredited to a foreign Court is 
noticed in the pages of our able contemporary, the 
JournaldiiDroit TnterJialtonal PrivL Paris., Nos, I. and 11 . 
for 1889... c 

It seeius that on the 24th June, 1888, in view of the 
reassembling of the Prussian Chambers,'the Chief of the 
Berlin Pofree, had issued a decree placing certain restric¬ 
tions on the traffic in the neighbouVhood of the Pklace. 

M. Herbette, the French Ambassador at the German 
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Court, had hired for the occasion, from a local* MfSry 
stable-keepex*, a carriage and coachman, and the latter, on 
the day in question, oh attempting to drive in a forbidden 
direction, was stopped by a police-officer, and informed 
that he was violating the regulation aboVfe mentioned. 

A/racast oral and otherwise, ensued, which culminated in 
the unfortunate coachman being brought before the 
lichevinal Tribunal (Schoffengerichl) on the** charge of 
resisting the police in the execution of their duty. 

The accused claimed immunity from the jurisdiction of 
the Court on the ground of being a servant of the French 
Ambassador. 

The plea was, however, held to be bad by reason of the 
fact that the prisoner was really the seiwant of the livery 
stable-keeper and not of the Minister, and that the carriage 
also belonged to the former, so as to preclude any applica¬ 
tion of the doctrine of Exterritoriality. 

It was further laid down in the judgment that, in any 
case, the mere fact^f the accused being a Prussian subject 
excluded him from the usual privileges accorded to Foreign 
Embassies. 

As regards the last-mentioned ground it seems now to 
be a valid jne, and it may be mentioned in passing that the 
Printed Personal Instructions issued to their Diplomatic 
Agents by the United States Government, expressly 
recognise this. (StfC Wharton, luternational Law of tive 
0 ^S., Vol. I., p. 644.) 

The personal immunity of a diplomatic agent,” says the 
document refs^ed to, ** extends to the Ambassador’s house¬ 
hold, and especially to his secretaries. Generally his servants 
share tlierbihi but this does not always apply wfien they arc 
citizens or stit^ects of the country of his sojourn.” 

[Note, It seemd going too far to say that this cautiously 
worded paragraph expressly recognises that the Privilege 
does not extend to servants of an Ambassador when natives 
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^country to which he accredited. At most it admits 
that the Pntilege will not always ’* apply in such cases, 
which is'^a 'fn^erate way of putting the case, is no doubt 

true, ' it may well be that to insist upon the Privilege would 
in sbCh Cases po^ibly not be prudent, but that is not a 
recognition that the Privilege does not exist, rather perhaps 
of the convei^e proposition. With regard to the ownership 
of the caiTiage, it appears to us that the local Court rather 
strained a point in favour of its jurisdiction. The carriage 
was unquestionably hired for the time being by the French 
Ambassador and was conveying him. If it had taken 
M. Herbette to a State banquet, would the Berlin police 
have prevented it from being called up as the French 
Ambassador's carriage, and have insisted upon its being 
called as the carriage of “ the Livery stable-keeper ” Blank ? 
It seems to us that it might well have been argued 
that the carriage y/d^s,pro'tanto, tlie French Ambassador's 
carriage.—Eo.j 


Switserland and the Wohlgemuth Incident. 

The contest which raged so fiercely during the mouth of 
June between the German and Swiss Governments relative 
to the expulsion from Switzerland of the agent pro¬ 
vocateur*/ Wohlgemuth, deserves some consideration here, 
owing to certain theories connected with the question as 
one of International Law, which were mooted id the course 
of the discussion.. 

To examine the subject fairly, it is necessary to bear in 
miiid what the simple facts of the case werci i' y?" 

In. F^feuary,^ 1889, the German Agent,;A^plil^tnuth, 
addr^sjsed a* letter, under a fictitious sighatt^^i^p^ne Lutz, 
a Bay^irian^ residing at Bale, in Swit2»Hadd^^3^^e he was 
in biiilnpss ks a tailor, with the object of him to 

enter into the secret police service of fhe/OiE^iinlan Govern- 
meht. 


yT ^ - 
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The duties which Lutz would beVequircd to ye^>m 
were stated inter alid^ io report on the condition 

and transactions of the various political societies in Bile 
and the . neighbourhood, and a|so'in Alsace-Lorraine and 
Baden. He was more particularlyrequested to communicate 
** all facts concerning the Socialist party,'its organisation, 
agitation, and propaganda." In addition * to all this 
he was ipstructed to neutralise, as far as possible, the 
Socialist movement, by actively countermining its efforts, 
among the labouring population with which he came into 
contact* ^ 

This latter object was succinctly and forcibly expressed 
by -Wohlgemuth in a letter very*rnuch relied upon by the 
Swiss Government, which concluded with the words, 
significant to German readers : “ WUhlen sie, nur lustig 
drauflos,” which we can oftly inadequately render by the 
expression, “ Go on gaily with your mole-like burrowing ! " 
Lutz, who was, m fact, on friendly terms with the 
Socialist party, acted a double part, and induced Wohlgemuth 
by false representations to meet him on aist April, 1889, at 
Rheinfelden, having previously informed the Swiss Govern¬ 
ment of the fact. The consequence was that the German 
was arrested, compromising papers were found on him, 
and after teing temporarily imprisoned, he was expelled 
from the country under a decree of the Federal Council, 
and the same measure was meted out to Lutz. 

The German Government vigorously protested against 
this course, relying chiefly on two arguments : («) That its 
agent was ^not guU^ of any act deserving expulsion, and 
{b) that,,Any .case, the latter was an arbitrary act not 
sanctione^'OjS .International Comity. 

Loqked.at^^in the point of view of International Law, 
the first ,Qfi)^as6<'(^>j6Ctk>ns Can be dismissed at once as 
purely a question ^ fact .an^ and as regards the 

second, we can feel no serious doubt whatever in asserting 
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tli^^^any State has a perfect X'ight to exclude or expel 
foreigners whose presence it may deem objectionable. 
There have been repeated instances of this on record, 
some- of them quite recent, the exclusion of pauper 
immigrants from the United States, and Germany herself 
has recently practised expulsion with regard to French 
newspaper correspondents, and was really, therefore, not 
coming into Court with clean hands in preferring this plea. 

The- only question which can usually arise is as to 
w'hether the State by its oivn Constitution has powers of 
the kind mentioned. In the case of Switzerland, authority 
is expressly given by Article 70 of the Federal Constitution : 
“ The Confederation has*a right to remove from its territorj^ 
strangers who compromise the internal or external security 
of Switzerland.” 

The plea put forward by*- Germany that the arrest 
was brought about by a discreditable trick could hardly 
be of much weight, since it provoked the obvious retort 
that the trick was merely a counterpart of Wohlgemuth's 
own conduct throughout the affair,—he was in fact simply 
“ hoist with his own petard.” 

The offence itself was undoubtedly serious, consisting, as 
it did, not only of espionage practised in a foreign State, 
bnt of the attempt to organise a system of espionage and 
agitation within that State. 

The real ground of complaint by Germany revealed itself 
at a somewhat later stage of the aifair, consisting in tlie 
general asylum afforded by the Helvetic Confederation to 
political refugees from all countries of Europe. This fact 
was pointed out ^to the Federal Government as constituting 
a grave and-standing danger to foreign States, and in these 
representations it is understood that Germany was supported 
by Russia, Austria, and Italy. 

Whether the plea so advanced be true or false does 
not concern us here at present, in so far as it may be con- 
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sidered a purely political one, but the ground on whicl^the 
German Government based its contention is materi^ffto the 
present question* 

It was argued that by Article 2 of the Treaty between 
Germany and Switzerland, of 1876, it was provided that 
“ To acquire a residence, or to establish themselves in 
Switzerland, Germans should be provided with a certificate 
of origin and a further certificate .... ^ to the effect 
that the bearer is in possession of his civil rights, aryl has an 
irreproachable reputation.” If this had been carried out, 
it was urged, none of the unpleasant incidents in question 
could have taken place. It appears to us that the answer 
of the Federal Government to this contention was complete 
and indisputable, viz., that this article merely gave a treaty- 
right to them to require of German immigrants certificates 
of the nature mentioned* but was in no way obligatory oil 
the Helvetic Confederation. "Such an interpretation,” 
said M. Droz, the Swiss Minister, ” is contrary to the 
spirit of the Treaty, and wouW tend to subject the admis¬ 
sion of foreigners into our territory to the .assent of a foreign 
(iovernment, and would thus virtually place our right of 
asylum at its mercy, and deprive us of an essential attri¬ 
bute of our sovereignty.”^ 

The la«t remark is noteworthy in view of the fact that the 

guaranteed neutral position of Switzerland had been 

referred to as to some extent placing that country in a less 

sovereign condition than it might otherwise have claimed to 

occupy. As a matter of fact, this seems to be a most 

unwarrantable proposition, and was Justly repudiated by 

the Federal Government on the ground that there is not 

the slighjtest suggestion of such a thing* in the Treaty of 

Vienna, of aoth November, 1815, by which the neutrality 

« _ 

was guaranteed by the Great Powers of Europe. 

* [On this subject, cf. Lnvf' Magasine and RevitWt No. CCXL. or May, 
1881, Art Exiradition and the Ri^ht of Asylum.^En, 
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be liope<^ hbwever, that the establishm'ent of an 
Attorney-Gr^^t'6f the Confederation, and the proposal 
of the ftovernihent td present a law facilitating the 

^ep^e^W^’'bf political offences, will prove a satisfactory 
answ^ tothe representations of the Powers, and that the 
Wohlgemuth Incident may now be regWded as terminated. 


* * * 


lies £ooi ContraotUs: Charter-party. 


The modern tendency, which was examined in some 
detail in a recent number of this Review^ to determine 
the law governing the intrinsic validity of a contract 
by careful enquiry into all the circumstances^ that point 
to the intention of the parties, was well illustrated in 
the case of In rc The Missouri Sicamship Co., lately decide <1 
by the Court of Appeal (W.N., i<S89, go). 

The point at issue was practically identical with that.of 
^ the well-known case of Ll(^*d v. Gnibert, L.R. i Q.B. 122, 
and other cases. The Court upheld the decision of 
Chitty, J., in finding that all the circumstances of the 
contract, taken together, combined to lead to the inference 
that the parties intended the Law of England to apply. 

It will be observed that in this case, the law jield to be 
applicable was the Law of the Ship’s Flag, but the decision 
was not based on any presumption in favour of th% Law of 
the Fls^ so much as on the facts already mentionedf thus 
entirely upholding the earlier decisions in The Ga^teitto e 
Maria, 7 P.D. 137, The Chartered Mercantile Bk» of 
England v. The Netherlands India Steam Navigation Co., 
L.R. 16 Q.B.D. 540, and Jacobs v. Credit Lyonnais, 

L.R. 13 ^.B.D. 58^; . *:; - 

« « 

♦ 

ymrlsdiotion: Eleoted DomioUe. ^ 

' ' * 'N ' ' 

The p^ciple that , an artificial forum .contrdtt^ mo.Y ho 
established by the election of a dotnicile in r<»peci of a 
particular matter or contract, was very clearly iUustrated 
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in a recent case before the Divisional Court, The Thames 
Sulphur Co, y. ha Societi des Metaux. It is reporte<rmbst fully 
fas, we find? is frequently the case where a point of Inter- 
nationalXaw is in dispute) in the JTimcs Law Reports^ i88g, 
p. 118. - , 

The facts shewed that a contract was made in France, 
by which the English company agreed, to sell certain 
quantities of copper to the defendants, a French company 
domiciled in France, and having no agenfiy in ^ our own 
country. , , 

It was spcicialiy stipulate<l that the agreement was to be 
construed by English Law, and the French parties agreed 
to submit to the jurisdiction of the High Court of Justice 
in England, and appointed certain persons in London *'on 
whom or their agents any writ or process in respect of any 
matter arising out of .this contract might be served 
. . . . and the purchasers thereby for the purposes 

• a 

of the contract elected a domicile at the office of the 

. 

persons’* so appointed. 

An action for breach was brought by the plaintiffs in our 
own Courts, the writ being served in London gn one of the 
persons above mentioned. 

Coleridge, L.C.J., and Field, J., held that the Service 
was gofbd, on the ground that though not valid primd facie, 
by the Rules of the Supreme Court, the parties had con¬ 
tracted themselves out of the scope of the Rules by 
electing a domicile in England and agents for accepting 
Service on their behalf. 

The ratio decidendi' of the case is in all respects in 
accordance with that ii) Vallce v. Dumergne^ 4 Ex. 290, and 
Copin Vr ^damem, ^.R. i Ex. D. 17.* The same subject 
was to some extent dealt with in three still more recent cases, 
hiimn an^d: Barry v. Comptoir d'Escompte de Paris, 
Ilaggin V, Same, W.N. 1889, p. 129, and Russell v. 
Cambeforl, W.N. 1889, 139. In the first two cases, which 
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were^brouglit before the Court of Appeal together in one 
applica'tion/ the facts were very similar to those in the 
well-known case of Newby v. Van Oppctt, L,R. 7 Q.B. 293. 
In each case the question^was whether a writ can be served 
in this country^ on the manager of the London Agency of a 
foreign Corporation. 

It will be rempmbered that in Newby’s case, the question 
was also mooted as to Wl>ether a foreign Corporation could 

f 

be sued in an English Court at all, and this seems to have 
been again raised in the more recent cases. 

The Court of Appeal decided that the latter came 
entirely, within the principle of the decision in Newby's 
case, and held that the Service was a good one. 

It must be confessed that this goes even further than the 
older decision, since in Newby’s case the contract, which 
was the subject of the action, was^one made in England in 
the ordinary course of business of the Foreign Corporation, 
while in the recent cases the actions were brought on 

p 

guarantees given by the Frencli Corporation in Paris, a 
branch of the business wiiicli was not within the powers of 
the London ^gency. 

The Court of Appeal seems to have based its judgment 
largely on the fact of the Parisian Corporation having a 
domicile in this country as well as in France. * 

In the third case mentioned above, Russell v. Cambeforiy 
the facts were very similar to those in the cases just 
referred to, with the exception that the defendants were a 
foreign partnership, and not a corporation aggregate. On 
the ground that a private partnership could not exist apart 
from the individuals who composed it, and. that in this 
case the members oPthe defendants’ firm were all French 
subjects, resident in France, the case was held to be 
distinguishable, and the service of the writ in England was 
set aside. 


]oHN M. Cover. 
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Privilege of Parliament. 

Recent circumstances have brought intasomc prominence 
a subject of no little Constitutional interest,-viz,, Privilege, 
as claimed by the members of our Legislatflre. ,The name 
is, rn some respects, one to conjure by. It calls up visions 
of a disappointed King, foiled in his attempt to arrest 
obnoxious members ,of the House of Commons, filling tlie 
Speaker’s chair, with which he had made bold for the nonce, 
and after an enquiry for Mr. Pyni and a short allocution 
followed by a “ dreadful silence,’’ recognising himself foiled, 
leavirig the House, whose members, as he left, raised *tlie 
cry of “ Privilege.” With this cry ringing in his ears, as 

m 

Mr. Forster puts it, Charles passed through the angry lines 
of members back to his Palace, surrounded by the hosts of 
armed adherents who had accompanied iiim to the House 
of Commons. 

Privilege is a word of wide import, and it has been made 
at times to cover much which could with difficulty be 
accejfted under that name. 

It has at times been a useful means of resistance to 
arbitrary rule. It has also been ingeniously twisted by a 
James I. and a Charles I. into a fresh expansion of tlie 
Royal power. Both James and Charles professed great 
regard for Parliamentary Privilege, but they did so on the 
express ground that it flowed from a grant of the Crown. 
For such a Privilege, no Parliament’which knew its own 
history pr cared for its own dignity would have cared to 
fight, as the most famous Parliaments of James and 
Charles did fight. But not every claim to Privilege which 
has been asserted by either House is a lawful one, and 
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some jiave been very evanescent. Some have also been 
very extravagant. Under the latter class perhaps may be 
ranged such a'chiim as has given birth to a long drawn out 
trial before a Special Commission. May we not hope that 
this claim will. also, be found to take its place among the 
evanescent assertions of Privilege ? It was suggested by a 
late high authority that it were well to codify the Law of 
Privilege. ^We wishpjoy* by anticipation, to the Tribonian 
to whom spch a thorny task may be entrusted, and^ hope 
he may not be voted in contempt of the High Court of 
Parliament. 


Trials for Murder by Poison. 

There are probably few kinds of cases more difficult alike 
for 'Judge and for Jury. In scarcely any cases is ftere, 
almost ihvai’iably, so direct a conflict of expert testimony. 
We do not doubt that the witnesses on both sides speak 
the truth according to their respective views of Toxicolog>', 
but those views are more discordant than in almost any 
other class of qases that ever comes before the Courts. 

Of the two, the Judge is move likely than the" average 
Juryman to have paid some attention to the subject, which 
must more or less have forced itself upon him in his reading, 
if not in his practice at the Bar. How the Juryman^ ever 
makes up his ,m!nd in such cases we do' not profess to 
know. But we should scarcely be surprised if the perhaps 
not very digfiibed solution. Heads or Tails, were some¬ 
times resorted to for the obtaining of the required 
Unanimity. Perhaps these are among the cases which 
may most giVi?,;jrfse to* a doubt in the English milid^-qJ^ 
English niind can ever entertain a doubt as to the fuperla- 
tive exccHm^e of everything bearing the. Hah mark 
“ EngUrfi"—ae to lyhether there may not be something 
to be said in favour of the Scottish Jury, with its Majority 
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verdict, and its intermediate verdict of Not P^ven.” 
That sucl; changes will never be admitted into 'the English 
system'^ we are not rash enough to prophesy, though we 
are not the first and shall probably not be the last to throw 
out the suggestion that the English mind might do worse 
than adopt them. 

There is another matter connected with the cases of 
which we are writing which speaks very^ badly for the 
relations between the People and the Courls. We observe 
that in a recent cause celebre (for such it may in a certain sense 
be called), the populace took up the side of the prisoner, arid 
hooted one Judge and cheered the other. This is a bad sign, 
though there are other bad signs to which attention has never 
properly been directed as yet. We do not for a moment 
suppose that our J udicial Bench will be disturbed by this 
attitude of King Mob» The Judges care wrought either 
for cheers or jeers, except in so far as they may note with 
regret symptonjs of insubordination* *to Law. But we 
believe it is the case to this day that the fishing village of 
Brixham in Devonshire, in the near neighbourhood of one 
of our most celebrated winter resorts, knows no better 
mode of welcoming the stranger witliin its gates than the 
traditional miner’s “ Heave half a brick at him.” How 
Brixfiatn would treat Judges if it were an A^ssize town may 
easily be imagined. Liverpool is perhaps only to be con¬ 
sidered in the light of an overgrown Brixham. But the 
law-abiding sentiment must be extremely slight in the 
lower strata of the population of either place. 

It is possible, if not probable, that the recent trial Tor 
murderVto wh^h we have alluded, may be taken as affording 
a fre^ mstandie of the evils \yrought by,what is called the 
closing of the mouth of the accused. We do not think, on 
the evidence before us, that the case really was one which 
could fairly^be added to the list of those which might give 
rise to a desire for {fh alteration of the existing Law. On 
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the bi^oad'(question, there is a great deal to be said on both 
sides. We are aware of the generally favourable attitude 
held towards it in the United States, as evinced by the 
remarkable replies to a Questionnaire ^ent out some years 
ago to the Chief Justices and Attornies-General of every 
State in the Union, and all the British. North American 
Provinces, by thecSocial Science Association, on the motion 
of its Department of Jurisprudence. The information 
obtained constituted a mass of valuable materials for 
arriving at some sort of a conclusion on the question’, which 
is one of acknowledged difficulty. But we are not sure that, 
on the whole, it did not leave us pretty much where wc 
were before, as to the desirableness of the change so fre¬ 
quently advocated, for an old country like ours, and in the 
midst of such a complicated network of related social 
problems. 


EeJjtelus. 

Antmaire de Legislation Etrangere* Ammaire de Legislation 
Fraiu;aise» BuUetins, Paris. F. Pichon. 1888-9.' [Published 
for the Society of Comparative Legislation.] 

In drawing the attention of our readers to the recent publica- 
tiops of our valued French contemporaries, we cannot pass 
over in silence a Commemoration which has just been held in 
Paris, within that' greater Commemoration symbolised by the 
Tour Eiffel,—viz., the Twenty-fifth Anniversary of the Founda¬ 
tion of the Society which brings out these most useful Year- 
Books of Comparative Legislation. 

Those of our mders who have followed us with a more or 
less continuous attention during the pa^t fourteen years will 
know how frequently we have expressed our sense of gratitude 
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to our confrhm in Paris for the light which their' lajjours 
have so constantly thrown on the Laws, whether Customary 
or Codified, written or unwritten, of the most widely-differing 
and distant races. 

Whether through the Papers read at the Society’s meetings 
in Paris, and printed in the Bulletins, or through those monu¬ 
ments of patient toil, the Annuaires of Foreign Legislation, or 
through the translations of.Foreign Codes, undertaken by the 
Society in concert with the Comite de Legislation S^^ngere 
at the Ministry of Justice, the help of this valuable Society 
seems always ready to our hand. 

As the original Anuuaire dealt exclusively with Foreign 
States,* as was natural, there might have seemed to be a 
certain incompleteness in the Society’s plan of operations. 
You are a Society of Comparative Legislation, it might have 
been objected by a. somewhat captious critic, but you do not 
enable us to compare other Legislations with your own. This 
objection, though the Society might have deemed it hyper¬ 
critical, has of late years* been met by the addition to thc^ 
publications of the Society of an Annnaire of French Legisla¬ 
tion. This is unquestionably a valuable addition to the already 
considerable list of working tools which are placed in the hands 
of the Jurist and the Statesman, and the student of Comparative 
Politics, by our most meritorious confreres of the Rue de Rennes, 
Paris. 

To take up a year’s issue of the Bulletins, or either Annuaire, 
is to find one’s self following, under able guidance, the Parlia- 
mentar){ debates of the principal National Assemblies of the 
world, and tracing the workings of the minds of the several 
Nations in their Legislation. To have all this presented within 
the compass of a moderate volume is a boon to the student 
which it would be difficult to over-estimate,* 

Not long ago we were enabled, in the course of our considera- 
tion-of Dr. Rattigan’s recent Treatise on Jurisprudence, to point 
out,throughthe communications made to theSocietyofCompara- 
tive Legislation, what singularly interesting features of Archaic 
Society were revealed as still existing in CroatUi in the shape of 
the Zadruga^ and how unfortunate a result appeared to have 
been produced by the well-meant efforts of Austrian Legislators 
to substitute Individual for Community ownership among the 
Croats. We are not sure that the Zadruga had come to the 
knowledge of the late Sir Henry Maine, though he did deal 
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witl^ some of the other forms of Community ownership in 
South*£a^ern Europe. We csmnot doubt that his interest 
would have b^en keenly aroused in Comiilunities which, a 
mist^en zeal for Nineteenth Century phiformity had almost 
slaih, (Hily to hnd itself practically obliged ^ call them to life 
again. Among the most recent contributions to the BuiUtins We 
hnd papers by M, R. Saleilles on the Obligation in the 
Draft Civil .Cq.de for the German Empire, and by Dr. 
Pappafava, of Zal%, on the Execution of Notarial Acts in 
Austrian Legislation. The Amuain of Foreign Legislation pub¬ 
lished last year, although comprising the Texts or Summaries of 
the Legislation of 1887 in many lands and varying climes, 
from Iceland to Uruguay, is yet' contained within what we 
must call the reasonable limits of a perfectly workable volume 
of a thousand pages. We are glad to see that the latest 
^'oreign Anmaiu has been enriched by the addition, of what the 
writer erf the Introduction calls a “ new State,’*—new, that is, 
to the pages of the AM/tuatyt —viz., British India.. Whether the 
country which we have lately gratified by the name of the 
Indian l^npire can strictly speaking be called a State, we will 
hot now stop to discuss. It is sufficient for us here to note the 
warm welcome with which the adhesion of the Government of 
India to the scheme of the Society's operations has been 
received. , 

Of the Annuaire for French Legislation we may say that its 
execution is as careful as that of its Foreign companion, while 
the advantage of being on the spot enables the Editors to come 
more nearly down to date. Thus the volume published this 
yesu contains the Texts and Summaries of French L^wlation 
for 1888. From the point of view of International Law, the 
Law forbidding Aliens to fish in the Territorial waters of 
France aiK( Algeria may be noted, as bearing upon some aspects 
of that gi^t Fisheries question which has caused, at different 
times, considerable friction between British, French and Belgian 
fi^ermenr end which has gone, some way towards disturbing 
the good relations qf Great Britain and the United States. 
We may further remark that Tunisia and Algeria both 
figure in the Amuaire ol French Legislation, so that the 
reader who consults its pages, and has also ^thev^Foreign 
Ammaiu at hli elbow, can at will instruct himself and Others on 
the most recent phases of Legislative activity^ alike in the Old 
World and the New. 
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The Laws concerning Religious Worship and Morimain a»d ChUyitahle 
Uses, By John Jenkins, a District Registrar of the High Court 
of Justice. Waterlow Bros. & Layton. 1885. 

The subject which occupies the first half of Mr. Jenkins’s 
title-page is one of considerable interest at the present time, 
and even more so perhaps than at the moment chosen 
by him for publication. But there is npf much in his 
volume of the kind which perhaps nine readers out of 
ten would expect from the title. There is a good deal 
of historical disquisition, dealing more or less directly with 
the history of the Church of England from the Middle Ages 
down to our own days, in the course of which Mr. Jenkins shews 
a great distrust of the infiuence exercised ** during what are 
called the Middle Ages,” as he somewhat oddly puts it, by those 
whom he equally oddly calls ** Popish priests.” Mr. Jenkins’s 
estimate of Stephen Langton, whom he calls a ** servile instru¬ 
ment of the Romish See,” strikes us as about the most curious 
specimen we remember to have met with in the way of inability 
to grasp the facts, which in Langton’s case happen to be 
remarkably plain facts, of mediaeval English History. The trutli 
that Stephen Langton was the soul of the resistance of the 
Barons to the tyranny of John seems never to have dawned 
upon Mr. Jenkins, and it is perhaps too much to expect that it 
should at this date, after the forty years of practice to which 
he refers in his Preface. But the mental warp, of which his 
description of Langton is a marked sign, affects the whole of 
his references to Mediaeval Religion. It would, we fear, be 
quite useless to suggest to Mr. Jenkins that, as a matter of fact, 
the mediaeval Church of England was neither in itself, as 
a body, nor in its Primates as its official leaders, a ** servile 
instrument of the Romish See.” It maintained a friendly relation 
with Rome, as the First See of Latin Christendom, but it was 
in no sense “ servile ” in its attachment to Rome. When Pope 
and Anti-Pope both claimed England's obedience, England some¬ 
times took aside, sometimes, as in Archbishop Chichele’s days, 
declined to take a side at all. The language of^English Bishops, 
indeed, as in the case of Grosseteste, was often quite as out¬ 
spoken in the matter'of any shortcomings on the part of the 
Roman See as that of either Wycliffe or any of the Sixteenth 
Century Reformers. 

That a great deal of land had a tendency to fall into the 
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hands 0^ the ireligtousQrders during the period of enthusiasm in 
favour of tho^Orders which may be taken to have culminated 
in the tbij^a^^h century, there can, of course, be no doubt. 
And .equ;i^^iinthput doubt; the re-issue^f Magna. Charta by 
Henry 111 . contained a clause directly levelled against the 
withdrawal of land from lay to Religious holding. But there is 
no need to suppose that the tone of thought which led to 
land being so withdrawn was the result of ** undue influence." 
There was, at that date, plenty of perfectly legitimate influence 
tending in thaf direction, and hence the necessity for special 
legislation. 

Coming down to later times, one of the most interesting cases 
given at considerable length by Mr, Jenkins is that of Lady 
Hewley's Charity, which came up for decision under Vice- 
Chancellor Shadwell, and Lord Chancellors Cottenham and 
Lyndhurst. The case was one of great gravity, and involved 
far-reaching questions of construction, as well j^smuch argument 
oLa mixed historical and theological character. No one, we 
think, could read the extracts from the several Judgments given 
in AHomeyrGenetd v. Pearson, and Attorney^General v, printed 

by Mr. Jenkins, without feeling that the questions at issue were 
treated with all the care and thought that they demanded. 
The change by which Trusts clearly founded, as the Courts 
held, for person| professing Trinitarian Doctrine, had come to 
be applied to persons whom both the English Law of Lady 
Hewley'a day and Lady Hewley's own chaplain would have 
called blasphemous," as^denying the Doctrine of the Trinity, 
really constitutes one of the most curious pages in the> history 
of English Nonconformity. There is a great deal of useful and 
interesting jnatter in Mr. Jenkins’s book, and we should like 
to see a new edition with the Historical narrative thoroughly 
recast op sound critical principles. 


A TreatiU on ftu Law of Evidence in Scotland, By William 
GiLLEsi^h I^cksoK, Advocate. Recast, adapted to the present 
state of and in part re-written, by P. J. Hakilton 

Gribrson,^^, Advocate. Edinburgh. T. & T. Clarlc. 1887. 

In Dickson's well-known worh pa^;^ Law 

of Evidencein Sc^^nd, the Editor of this ^ition-states that, 
in order to meet ih An adequate manner changes effected by 
Legislation, and by alteration of Rules of Procedure, a re-cast- 
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ing of the whole has become necessary; and he claims noronly 
that he provides a statement of the Law of to-day, But that 
this law is more quickly discoverable by reasoii of greater 
conciseness and improted readiness of reference. Nevertheless 
the general arrangement of the main divisions of the book is 
practically identical with that of the original work, though Mr, 
Grierson^ in order to satisfy all parties, has fought it worth 
while to append a Table shewing the numbeii of the sections 
corresponding to those in the original editions. .We take it that 
such previous 'editions are only two, and that the interposing 
one is that* of Mr. Skelton in 1864. 

The change of Editor, On this occasion, we may presume to 
1)6 due to the working time of Mr. Skelton being occupied with 
the duties of his office as Secretary to the Board of Supervision, 
and to the fact of his leisure hours being devoted to those 
lieroes and heroines of the Stuart Race, with some of whose 
deeds and sorrows he has from time to time made us familiar. 
That the present task could not have been accomplished 
without much labour we Jeel sure; effective re-arrangement 
and-compression are not to be attained without persistent work 
and accurate watchfulness. So far as we can judge, the two 
volumes may be placed on our shelves with the conviction that 
we have in them an ample store of exact information^ upon the 
Law of Evidence in Scotland, and, to some extent, upon that 
of England also. The arrangement into Sections or Paragraphs 
is sometimes utilised by confining to one a broad statement 
of some principle of Law, and togthe succeeding one the 
examples illustrative of that principle of Law or general rule of 
Practice; and it would have tended to clearne^ if such an 
alternative ordering could have been uniformly adopted. But 
we do not assert that in a work of this extent the method in 
question was necessarily practicable; we cannot always have 
the succinct rendering of Sir James Stephen in his Treatise on 
this subject. . The present Editor and his predecessors have ail 
made amp^ reference to the English and American works on 
the Law Eyid^TO,; and frequently the decisions of English 
Courts, ^ the expressions of English authors*, are quoted as 
the Law applicable in the fourts of Scotland without further 
note, sOm^m^S, than thie particular authority Cited. The 
authors, however, bring under notice in an instructive manner 
differences between the two systems, as tlie occasion for so 
doing from time to time ari^s. 


2,S—2 
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"WThile the study of the rules enforceable north of the Tweed 
and the extent of their correspondence with our own, must be 
of interest to the English practitioner, the strange and 'ctirious 
examples ever and anon introduced to "illustrate the text arc 
well calculated to rivet the attention of the southern reader. 
As. regards the degree of proof generally required, there is 
perhaps greater ^strictness, or more properly speaking greater 
formality of procedure attaching to some matters of proof, in 
Scotland, and there is the peculiarity of the ** oath of refence,” 
but we gather toth from this work and other sburces that the 
tendency is to a further approximation to the law prevailing in 
England. Although the changes in the Scottish Legal system 
have in recent years been considerable, they are not to be com¬ 
pared with the modifications or “ revolutions ” accomplished in 
respect of that prevailing in England. To the labour entailed 
on authors by such changes, Mr. Taylor makes allusion in a 
very quaint and sarcastic Preface to the latest Edition of his 
w^U-knowi) work. Coming to minor points, we would commend 
the plan in Mr. Grierson’s edition of intercalating between the 
Various paragraphs the authorities referred to, instead of 
placing these at the foot of the page ; the immediate view, and 
the applicability of the authorities founded on, to the paragraph 
above them, appears to us decjdedlj' advantageous. We have 
further the usual Table of Statutes and Acts of Sederunt, and, 
in very clear type and convenient form, a General Index and 
Index of Cases. 
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Administration: — 

(i.) Ch. D.— A9Ret$ — Partial h\te»tac\j—Order of AppUcation.^K married* 
woman having separate personal estate, and a power of appointment 
by will over persoiftilty, bequeathed and appointed (after legacies) all 
her property to her ezecntors, on trust to pay debts and legacies, and 
the residue on trust for pereous named. She survived her husband, 
acquired other personal estate, and did not republish her vrill. Held^ 
that the separate personalty and the after.acquired personalty must 
contribute rateably, and before the appointed estate, to pay funeral and 
testamentary expenses, and debts contracted after covertore.—Green v. 
Burgesa, 50 L.T. 310. 

(ii.) Q. JB* D. — Benefit Society — Rides — Death Allowance — Payment to 
Relative — Administrator. —By the rules of a benefit society the com. 
miitee had power in case of the death of a member nnmarried and 
intestate, to pay his death allowance to his parents, brothers, or sisters, 
or any of them, in such proportions as in their discretion they might 
think fit. Heldf that the administrator of a deceased member could not 
recover from the sister of the deceased a sum which bad been paid to 
her by the committee nnder the said rnles.-~Ash6y y. Costtn, L.R. 21 
Q.B.D. 401; 67 L.J. Q.B. 491 1 59 L.T. 224. 

Arbitration 

(Hi.) C. A.— IncorporaticA in Submission of Comifion Law Procedure Act 
1864i —Reijocoft<m —8 ^ 4 Wm. IV., c. 42, s. 89.— A clause in a submission 
to arbitration providing that the Common Law Procedure Act, 1854, 
should apply, is equivalent to an agreement that the submission should 
be made a rule of Court t and, therefore, the submission is not revocable 
without the leave of the Court.—In-re Mitchell and Izard and Governor • 
of Ceylon, L.R. 21 Q.B.D. 408 ; 36 W.K. 873. 

See Costs, p. 8, ii. 
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(i») Q, B. D.—A6u*e of Process — Application by Cmiiior on Bskdlf of 
Sanhrupt.-^An application by one creditor to expange the proof of 
another creditor will not be granted if it appears that the sole object 
of the application is to benefit the bankrupt.'—£. p. Rooney} m re 
XaUerman^ 57 ■L.J. Q.B.' 509; 36 W.B. 864. 

(ii.) Q, S, 1)«— Coinpoeition—Approval of Court—fianl;rupfe Conduct— 
Bankruptcy Act, 1883, se. 18, 23.—Before the Court approres of a com* 
position or scheme, which has been accepted by the majority of the 
creditors, it n^nst consider not only whether the creditors are likely to 
be benefited by it, but also the reqairements of commercial morality, by 
ezamining the debtor’s oondnot with reference to trading.— E. p. 
McTear; re<McTeart 6Q L.T. 150. 

"I • 

(iii.) Q. B, D. —Costs -Higher or Loioer Seale — Discrelicm of Court — Bank¬ 
ruptcy Rules, 1886, r. 112, sub-r. 2.—Costs whioh are in the discretion 
of the Court, and which, in oonaequenoe of the exercise of that discretion, 
may eyentoally come to be paid oot of the estate, are not affected as to 
taxation by Rale 112. Therefore, when an order obtained by the official 
receiver against a person outside the bankruptcy was discharged on 
appeal with costs, the official receiver to recoup himself ont of the 
estate the oosts so directed to be paid by him, the appellant’s oosts 
most be taxed on the higher scale. — E. p. Jaynes; in re Doivstm, 
57 LJ. Q.6. 622 $ 36 W.R. 864. 

(iv.) C. A. — Debtor's Petition—Single Creditor — Conditional Discliarge— 
Judgment—Bankruptcy Act, 1883, s.' 28, <«&-«. 6,—Qitccre, whether a 
debtor with only one creditor can presents petition, and obtain a com¬ 
plete discharge. The Court will not require a bankrupt to consent to 
judgment being entered for the balance of his ^ebts, as a condition of 
his discharge, unless there is some evidence that he is likely to acquire 
property sufficient to satisfy such judgment.— E. p. Arnattd; in re 
Sullen, 36 W.B. 830. 

(V.) Q. B. D ,— EsBeeution—Sheriff — Retention of Proceeds — Bankrtiptry 
Act, 18^, s, 46.—The fourteen days daring whioh the sheriff must 
retain the proceeds of goods soM under an execntion, run from the 
sale, not from the timet)f the receipt of the proceeds by him.— E. p. 
Ross} in re Cripps, 59 L.T. 341; pC W.B. 8-16. 

(vi.) Q. B. X>.—Onerous Property —Disclaimer— Crown—BanhrSiptcy Act, 
1888, «e. 65, 150.—The provisions of the Bankrnptcy Act relating to 
the disclaimer of onerous property are bindiug on the Crown.— E. p. 
Commiseioners of Woods and Forests ; re Thomas, L.R. 21 Q.B.D. 380. 

(vH.) Q. B. D.- Power of Judge to Rescind Order of Beyieirar—8abe/il?tfion 
of Petitioning Creditor —Bankruptcy Act, 1883, ee. 104, 107.—A Clpnoty 
Court Jndge cannot rescind an order made by the r^istiar. The 
debUw executed a deed of assignment, to whioh all the creditors except 
two assented. A petition was filed against him by assenting creditors, 
atlcgiag the execntion of the deed as an act of bankmptOT, and was 
dismia^ by the jregistrar on the ground that the petitioners had 
assentod to the de^. More than three months after the execution of 
the deed, the non.assenting creditors applied to the County OouH 
Jndge to rescind the registrar’s onler, and to substitute themselves as 
peti ti on e r s. HM, that the jndge ought to hare refused the wpUea- 
tion.— E. p, Uaughan; re Haughan, 57 L.J. Q.fi. 487 } 69 263; 

36 W.B. 846. 

(viii.) Q. B. D Receiving Order — County Court Judge—In Lieu of Com- 
mitfal—Bankruptcy Act, 1883, s. 103,sub.>. (5).'—Where a County Court 
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Judge oennot make a committal order becaase the jadgmeei debiw hae 
no means to satisfy the debt, be can make a receiving order “ in lieu** 
thereof.—r. SussSit Judge, 69 L.T. 32. 

(i.) q/b. d. ^Taxation of Costs—^oticttor doing Adiuinietrative Work — 
Sankmptey.Act, 1883, a. 67 (2).—Where a trastee in bankruptcy has, 
with the sanction of the committee of inspection, employed a solicitor 
to assist him in' performing the duties of trastee with regard to the 
distribution of the estate, the giving of notices, and the winding-np of 
the bankraptcy, the costs of the solicitor mast be taxed on the principle 
that he is not to charge solioitor*a obaiges for administrative work, but 
only each charges as are fair and reasonable, having regard to the 
work done.— S. p. Board o/ Trade ; re Pryor^69 L.T.^6« 

BIU of Sale' 

(ii.) Ch, B*—Conatderafion— Bills of 8alo Act, 1882, a. S.—A bill of sale 
most shew the real agreement between the parties, and mast not be 
«dependent for its real effect upon some other instrument.— Sharp v. 
McHenry, L.B. 86 Ch. D. 427. 

(iii.) Q. B. D,’-^Devialion from Statutory^ Form—BUle of Sale Aet(1878) 
Amendment Act, 1862, aa. 7, 9.—A bill of sale contmning a power to 
seize if the “ mortgagors should take the benefit of any Bankruptcy 
Act,** is void, the power being wider than that in the statotory 
form.—Giiroy v. Boxvey, 69 L.T. 223. , 

(iv.) Oh. D.— Hiring Agreement»~Loan. — Bills of Sale Act, 1878, Amendment 
Act, 1682.—A. sold his furniture to X. for £100; the money was paid, 
but no receipt given. Soon after X. agreed to let the fumitnie to A.* 
for a term, at a rent payable as follows : £1 (interest) on the signing of 
the agreement, aitd two instalments of £60 each, payable as therein 
mentioned. On breach of any of the stipnlations, X. was to have 
power to remove and sell the fomitnre. Held, that the agreement was 
not a bill of sale.— Redhead v. TTesticood, 69 L.T. 293. 

(v.) 0. A. —rnrsnfory toith Receipt — Transaction Perfect vAthout Docu¬ 
ment — Bills of Sale Act, 1878, $s. 8.—Goods, the property of C., were 

warehoosed in the name of J., who paid the charges. C. 
agreed to sell them to J. and R. The pnrohase money was pmd, 
and G. sent J. and R. a list of the goods with a receipt annexed, and 
the goodgwere sent to them on a delivery order signed by J. Held, 
that there was a oomplete transaotiim of sale and pnrohase, which 
J. and R. acquired a title to the goods, independentiy of the list and 
receipt, whtoh document was therefore not a bill of sale.— Shepherd v. 
PulbrooJc, 69 L.T. 288. 

(vi.) Q. B. Inventory icith Receipt Attaehed**--‘Document not an 

Assurance.—The goods of A. were seized by the sheriff and sold to X. 
by private contract. X. received from the sheriff an inventory with a 
reoeipt attached. X. agreed to let them to A.'s wife, and A. remained 
in pos n ei s ioa of the goods, which were seized under a writ issued by 
the plaintiff. Held, by Mauisty, J., that the inventory.and reoeipt cod> 
stituted a bill of sate, and should have ^en Registered, and therefore 
the plaintiff was entitled. Held, by Stephen, J., that X. had a good 
title independently of the inventory and receipt, which did not reqi ire 
lustration, and that X. was entitled.—Hoi/dnn v. Broton, 59 L.T. 330. 

(vii.) 0. A. —Repi‘sfe*oWon— Renewal—^Bills of Sale Act, 1878, ss, 11, 14, 
23.—Where a bill of sale was, at the commencement of the Bills of Sale 
Aot, 1878, void for want of renewal of registration, the time for renewal 
cannot be extended under 8. 14.— E. p. Chief O^eial Receirer, in re 
Emery, L.B. 21 Q.B.D. 405,. 
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Q. B. D.— Folidt<y— Maintenance Security — Statutory Jbm — Bills 
of SaVe Act, 1882, ss. 7t —A bill of sale contained a covenant by .the 
grantor to pay ^ rates, taxes, and outgoings whatsc^ee iix respect of 
the premisesi in default, the grantee to p^-tfatf aaiiie and,charge the 
same to the grantor, and all expenses to which .he#night 'be put, Which 
said sums were to be ** added to and form put of this* Miuity^ ■ The 
bill contained a power to seise for the causes mi^ntioned in-spption 7 of 
the Act of 1882. Held, that the bill of sale gave Che gcpntu « wider 
right of seizure than if the statutory form had been followed, and was 
therefore bad.— Macey v. Qilhert, L.R. 57 L.J. Q.Q,-461i 

Bond 

(ii.) Cll* Dt — Illegal Consideration — Duress—Stipulation as to Conduct of 
Criminal P^eedings. —A. introduced B. to X., through whose frauds 
B. lost money. B. prosecuted X. There was a conversation between 
A. and B. almut A. being included in the charge. B. said that if A. 
would give some secnrity the charge against him would be abandoned, 
and that counsel should be instructed to say that A. had acted 
hmiourably. A. executed a bond and mortgage. The Court hhld on 
the evidence that the bond and mortgage were not given under threats 
of criminal proceedings, or under undue pressure. Held, that the coo* 
sideration included stipulations as to the conduct of pending criminal 
prooeedings, by which their course and result might have been affected, 
and was therefore illegal and bad, and that the bond and mortgi^e 

, were obtained without good and sufficient consideration, but were not 
obtained by duress. — Lomul v,. Orimmcade, 57 L.J. Ch. 725; 
59 L.T. 168. 

Building Society:— 

(iii.) Cll. B.— Arbitration — Di/<pute between Society and Member—Building 
Societies Act, 1884, s. 2.—A building society brought an action against 
directors to recover money which they were alleged to have received in 
a fiduciary capacity and to liave retained. Held, that it was not a 
qneetiott which ought to be referred to arbitratiou.—j/u»ietpal PemianenI 
Building Society v. Richards, 58 L.T. 931. 

a 

(iv.) Q. B. D t^Investtneiit Shares — Interest on Shares Withdraion till Notice 
of Withdrawal. —^The roles of a building society provided (1) that 
interest should be allowed on investment shares at such rate as the 
board should fix; (2) that a member withdrawing part of th'e money at 
the credit of his share acoount should not be paid interest thereon at a 
rate exceeding the amonnt allowed on deposits; (3) that interest on 
■hares sfaonld cease at the date of notice of withdrawal. After the 
plaintiff became an investing member the board resolved that interest 
on money withdrawn should not exceed 2^ per cent., and afterwards, 
that no interest shonld be paid on interim withdrawals." The plaintiff 
had no notice of these resolntions. He withdrew part of his investment 
sharMU Held, that he was entitled to interest from the date of the last 
dividend to the date of the notice of withdrawal at 4 per cent., the 
amount allowed on deposits.— Perratt v. The London Scottish Permanent 
Benefit Building Society, 59 L.T. 81. 

(v.) Q« B. B.— Winding-up — Voluntary-^Building SodeHesAct, 1874, e, 32'-- 
Companies Acts, 1862 ^ 1867.*^ A building society established under the 
Building jSooietiea Aot, 1874, may be wound<up volnntarily under the 
Companies Acts. In such a winding-up a claim may be made by 
■nmmoDS for the repayment of money lent out of the funds of the 
society coutraiy to its rules.— In re Sunderland S2nd Universal Building 
Society, L.B. 21 Q.B.D. 347. 
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Bye-Law;— 

(i*) P. Gm'^IicaBoiifibleness—Ulti'a Vires—Regulaitn'i lntenneni8,-~-A poyrer 
to regulate intermeota involvea power to prohibit them in specified 
plaeea.' A-bye>law,ia no^.nftra vires because in certain oircnmatancea it 
• prevent property from being used for the only purpose for which 
. it wm acquired^nd used. It is not nnreaaonable merely because it does 
■ not oontein qualifications which seem reasonable to the judge. —Slattery 
y. NayloTf L.B. Id APP> Uas. 446; 59 L.T. 41; 36 W.B. 897. 

(ii.) Q. B, lD^,-“Validity — Salmon Fishery Act, 1873, s. 89, sub.s. 11.—A 
bye.law made by a board of conaerTators which is not a mere regulation 
but an absolute prohibition, for a definite time, of tile use of certain nets 
which arc not prejudicial to the salmon fishery, is ultra vires. — Pidler r. 
Retry, 59 L.T. 230. • 

Charity 

(iii.) Ch. D.— Charitable Trusts Act, 1863, s, 28— Summons. —There ia no 
jurisdiction to decide on a summons whether a charitable tmat exists 
or not.—In re Norwich Town Close Estate, 36 W.E. 853. 

(iy.) Ch. B.— City of London Parochial Charities Act, 1883, ss. 6, 10— 
Charitable Trusts — Adrotrson. —An advowson Is not an exception to the 
general law as to charitable trusts. Held, that an advowson which was 
granted in 1589 to trostees for a parish, was charitable property,’* 
and properly scheduled to a scheme of the Charity Commissioners.— 
In re 8t. Stephen, Coletnan Street; in re St. Slary, Alderinanhury, 
30 W.B. 8.37. • 

(v.) C. A. — 'Reparation of Sea Dyke — Orant by Croum as Lord of 
Manor to Copyholders.—In the reign of Elisabeth, the Crown, as 
lord of a manor «uear the sea, in consideration of the copyholders 
undertaking the repair of a sea dyke which had been chargeable to the 
lord, granted to them " that they shall hare the woods growing in W. 
Wood for and towards the reparation of” a particular part of the dyke. 
The sea haring receded, held, that the grant of the wo^ constituted a 
charity or gift for charitable purposes; and a scheme was directed fovv 
the management and application of the trnst property. — Wilson r, 
Harnes, L.R. 38 Ch.D. 607. 

Colonial Law 

(vi.) B, C.—Canada. —A7cc#ionP<'/i7ioH—Appeol.—Whether the prerogative 
of the Grown haa or has not been taken away by the general prohibition 
of appeals under the Canadian Controverted Elections Acts, it ought not 
to be exercised in the case of an appeal from a decision of the Supreme 
Court of Canada on an election petition, considering the narrow range 
of snob cases, and the desirability of their being decided speedily and 
locally.—ifennedy v. Puj ccU, 69 L.T. 299. 

(vii.) B, C.—— Encroachment on Street — Private Act — 

—A private Act enacted that *' In all cases of enoroachments of buildings 
on the streets, Ao. (not deadt with by the Corporate Council, Ao.) it shall 
be competent for the said oounoil to have tbS same adjudicated under 
this law, as ud when the said council may think fit.*** The Act created n 
*' Board of Assessors,** on which the Connoil was represented. Held 
(11 that the words '*not dealt with,** Ac., meant ” not already dealt 
with} ” (2) that the jnrisdiotiun of the Supreme Coifirt was ousted j 
(3^ that the Gounoil, who were represented on the Board of Assessors, 
might be judges in their own cue. —mayor of Pietermaritzlurg v. Natal 
Land ^ Colonisation Co,, L.B. 13 App. Cas. 478 ; 68 L.T. 895. 



b 


QUARTERLY DIGEST. 


Company 

(i.^T^'Ch. S.—Annual Li$t of Membetfi and Summary -‘Misleading Return — 
Metropolitan Poliee Magislrate-'Companies Act, 1862, es. 26, 27> 44.— 
The forwtfding to the R^strar of a list of members and jBammary 
which purport to satisfy the reqairemenCa of the Oompaoiee Aot, is nut 
•alfioient onlees the list and sammary are in acoordaooe with the facts. 
On a snmmons for penalties a Metropolitan police magistrate may 
enquire into the trnth of the Btatemeots contained in sneh list and 
eommary, though they are in accordance with the company’s register. 

• Bat qaestions of nicety as to the title to shares, and the right to bo on 
the regpsteri ought not to be determined on such a sammons, and with 
reference to ^noh qaestions the magistrate ought to treat the com¬ 
pany’s register as practically conclnsire.— In re Briton Medical and 
General Lifef-, iesociationi L.B. 39 Gh.D. 61; 69 L.T. 1^. 

(ii*) C> A.—So»roiom«/PoKicr*— Ultra Viree — Tinprovemeut Loan — Lund Iwi- 
provement Compani/e Acts, 1853, 1835,183&— Indorsed Receipt — Benejit 
of Charge. —Decision of Ch. D. («9eVoI.13) p- 35, i.) afl^ined.— Baroness 
Wenloek v. River Bee Co., L.R. 88 Ch.D. 534. 

(iii.) Clx. D.— Confril»u<ori/ — iM/tmt-^Ac^utVxcencc. — Shares were placed in 
the name of an infant with his knowledge. Ho executed a transfer of 
them which the company refused to register. He stated to the 
secretary of the company that be should repudiate his shares on coming 
of age. For more than eighteen months after coming of age he took uu 
steps to get rid of the sbareii. Held, on an application by him after the 
winding-np to be removed from the list of oontributories, that by his 
acqnieaceoce he had l<»t his right to repndiate the shares.—In re 
Yeoland Consols, 58 L.T. 022. 

'(iv.) Ch. ‘Directors — Namher — Quorum — Allotment—Validity. —The 

articles of a company provided that there should not be less than three 
directors, and that two should be a quorum. Of three directors named 
in the prospectns, one had never consented to be and never was a director. 
Shares were allotted to X. by the other two. Held, after a winding-up 
order that the allotment was invalid, and that X. was entitled to be 
removed from the list of contributories.— Re British Empire Match Co., 
59 L.T. 291. 

(v.) Ch. D .— Return of Capital—Hominal Capital — Reduction—Companies 
Act, 1867, es. 9,13. —A company passed a resolution that in respect of 
each of the shares on which £14 bad been paid, £3 shonld be returned, 
npon the footing that the amount returned, or part of it, rnigh^ be called 
up again as if it had never been paid np. The nominal capital was not 
altered by the proposed return. Held, that the Coort might make an 
order confirming the resolution.— In re Fore-street Warehouse Co., 
59 L.T. 214. 

(vl.) Ch. D.— Share— Issue at Discoimt — Reduction of Capital. — The issuo 
of shares at a discount is illegal, tbongh a contract providing for such 
i»eae is filed with the Registrar. Where a company, formgd to pnrohaso 
the bnainess of an existing company, issued to the shareholders of suoh 
company! as purchase money, shares on each of which a sum of Ifis. was 
credited M paid-nii, a petition subsequently presented to reduce the 
ca^t^ by cancelling snob snm of 16s. per share as having been lost, 
was dsnnissed'.—In re Hew Chile Gold Mining Co., 68 Oh. D. 475; 
36 W.B. 909. 

(vii.) Ch. isfamwone to Rectify Reg ister~~Attendance of Parties — Costs.— 
On a aomnieiMi to take the name of a contribotozy off the register, the 
Court refused to hear any party in opposition except the liquidator, or’ 
to gTMt coats to a creditor who oppos^ the summems.— Re Anglo-Indian 
and CUonial JnstituHon, 69 L.T. 208. 
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<i.) Ch. B ,— Unreyiifterfid — Directors — Quulijie<di»n Stuires—Tranter — 
VdluHly — Companies Actf 1BS2, «. 19S^.—A company ira% inoorpdrated 
by Act of Parliament, eight penoiu being the firat members. These 
pe^uB were appointed directors, eaoh holding qualification shares. 
After an action for penalties had been brought i^inst the company 
fire of the direotora transferred their shares to a nominee. No other 
■bares were enbsoribed for. held, that the transfers were invalid, that 
there were still eight shareholders, and that a windiog.np order could 
be made.— In re South London Fish liarlcet Co.f 59 L.T. 210. 

(ii.) Cll. B,— Supeivivion Order—Security from Liquidator. — In the case 
of a BuperTision order a creditor’s representativef appointed to act as 
codiqaidator with a voluntary liquidator, was not required to give 
security, it appearing that no security had been required from the 
voluntary liquidator.— In re Aheravon Tin Plate Co.,*57 L.J. Cb. 761. 

(ill.) Ch. B.—>FtMdi«j*wp— Supervision Order. —A petition was presented 
by a creditor for a compulsory windiog.np. The debt being disputed, 
the petition s^ood over to enable the petitioner to establish it by action. 
The company then went into voluntary liquidation, and the liquidator 
admitted the debt. Held, that Ihe Court was not bound to order a 
compulsory windiog.np, and, with the assent of the company, made a 
sopervision order, with the usual order as to costs, including the 
petitioner’s costs of bis action. — In re Neto York Ewchanye Co., 
58 L.T. 916. 

(iv.) Ch. ' B.— Winding-vp — Voluntary — Proi'isionnl Liquidator — 

Priority — Companies Act, •1862, ss. 87, 163.—A company went into 
voluntary liquidation, which was afterwards continu^ under super- 
vision, held, that the fact that a provisional liquidator had bees 
appointed prior to passing the liquidation resolution on a petition then 
pending, did not date back the commencement of the winding.np, so as 
to malm the rates assessed between the appointment of the provisional 
liquidator and the passing of the resolution payable in full in priority 
to other debts.— Re 'Ihe Dry Docks Corporation of London, 59 L.T. 295. 

Conspiracy 

(v.) Q. S. B.— Trade Combination. —Plaintiffs chaiged the defendants with 
uulawfolly contriving and conspiring to prevent the plaintiffs oarrying 
on ^eir trade by fotming themselves into a oonference.and offering a 
rehgte on freights paid by those shippers who shipped their cai^oes on 
board conference vessels only, to the exclusion of the plaintiffs’ vessels. 
Held, that the combination was not nnlawfnl; that the defendants were 
not guilty of a misdemeanour; and that the acts done in pursuance of 
the combination were not unlawful, malicious, or in restraint of trade.— 
Ifo^ul Steamship Co, v. BfcGfre^or, 57 L.J. Q.B. 511. 

Contempt Of Court:— 

(vi.) C. A'~^Co«nfi/ CourtSentence before Tl'armnf— County Courts 
Act, 1846, s. 113.—A warrant for committal of a person for contempt of 
Gonrt by a County COnrt Jodge, issued at the rising of the Court is 
regular, though the Judge orally sentenced ^im to pay a fine, with 
imprisonment la default, and the sentence was entered in ^e Begiatrar’a 
bo^.— Reg.<sr. Stafford Judge, 67 L.J. Q.B. 483. * • 

(vii.) Q. B» B.— Imprisonment^Terms of Release. —D. brought an action to 
reoover houses which was dismissed. She attempted to take forcible 
possession, and was restrained by injunction from further molesting the 
owner or tenants of the houses. In December, 1886, she was im* 
prisoned for breach of the injunction, and refused to undertake to comply 
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^ with it. In Jane, 1888, she was disoliargod, it being ordered ; (1) that 
* the injanotion be luhde perpetual; (2) that a copy of the order be 
given to the owner of the premises with a view to his obtaining ])olice 
asBistanoe in case of an attempt to take poeaeesion by D. \ (3) that 
in case D. should commit a farther breach the oiKcial solicitor should 
take proper proceedings to enforce the order; (4) that D. should not 
issne any writ, or make any application against any person without 
leave; and if notice of any application should be given without leave, 
that the official solicitor should be informed, and that the respondent 
, should not be required to appear without an order of Court.— In re 
Maria Annie Dariee, L.R. 21 Q.B.D. 236. 

Contract 

(i.) H. L ,— Mt.^rcprcitentaiion — Re.'icli*i>ion—Consequential Refirf .—Decision 
of C. A. (jtcc Vol. L2, p. (»u, viii.) affirmed; but without deciding 
whether an indemnity against the general liabilities of the Arm should 
be part of the relief granted. — .4d«ja v. Kewbigi/in't, L.R. 13 
App. Caa. 308; 59 L.T. 267. 

Costs 

(ii.) Q. B. "D.—Arhifration — Rrjerciiee hy C'jn.'riit-~Co;!ts of Xegotiating 
'i'erms of Snbniiifsi'^n.'—Where in a reference to arbitration by consent, 
but not in a cause, the costs are left in the discretion of the arbitrator, 
the costs of negotiating and settling the terms of the submission may 
be allowed as “costsof the leference.”— In re Autothreptir Steam Boiler 
Co. and Townsend t’o., L.R. 21 Q.B.D. 182; 57 L.J. 448. 

County Court 

(iii.) B. — Adniirt/lty JurisdirH'iii - Itnading Agrecincnf - -Couiittf Courts 
AdiniraftIf Jurisdiction Jet, 1869, s. 2.—Aq agreement between a 
colliery company and the charterers of a ship, whereby the company 
agree to load a ship within a certain time, and to pay demurrage if 
the time is exceeded, is not an “ agreement made in relation to the use 
or hire” of a ship, so as to give the County Conrt jurisdiction to 
entertain a claim for demurrage.— The Zeus, 69 L 'J\ 34-1. 

(iv.) Q. B. J).—Coniniittal~'‘Open Court*’—Debtors Jef, 1869, «. 5.-*A 
county Judge sat for the purpose of hearing snmmonses for committal 
orders, and for all business except jury cases, in a small room which lio 
nsed at other limes as his private room; it communicated wi^h a larger 
room, where was the jury box, by a door which was kept open during 
the hearing of the summonses; the names of the parties were, if 
necessary, called in the larger room, and the public had access to both 
rooms, //e/d, that the orders iitade for committal under these circunw 
stances were not made in “ open Court,** and could not be enforced. 
Kenyon v. Bastwondy 57 L.J. Q.B, 465. 

(v.) Q. B. U.—Commitments Form of Order—Debtors Act, 1860,/s. 5— 
County CtAirt Rules, 1886, O. xxv., r. 33—r/o/ufcjrion.—On the hearing 
of a judgment summons the County Court Judgo committed the 
defendant, but suspended the order. The only written document was a 
minute in the Con»jty Court books, which did not shew on its face the 
ground on which the order was issued. Held, that such minate was 
not the order within the meaning of the Debtors Act, and that as the 
order, if it were afterwards drawn up in accordance with the County 
Court Rules, would sufficiently comply with the Act, no prohibi* 
tion should be granted.—Karrw v. Slater, L.R. 21 Q.B.D. 369; 
67 LJ. Q.B. 639. 

See FracUoe, p. 10, ii. 
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Criminal Law^ 

(i.) Q. B. D.— Libel—[hdiUment —6 ^ 7 Vic(., r. 90, ««. ^,5.—On an 
indictment for pabliHhing a defamatory libel«|!* knowing the game to be 
false,’* the defendant may be convicted of merely pnblighing a 
defamatory libel. -Boalcr v. Jieg., L.ll. 21 Q.B.D. 281; 67 L.J. M.C. 85. 

Crown Prerogative 

(ii.) Ch. D ,— D’mtress — Pnoiutit. —The prerogative right of the Crown to 
priority for its debts over those of a sabject is not limited td pro. 
ceediugs by way of extent, bat applies eqiiallj^ to proceedings by 
distress, although the distress put in by the subject is prior in date to 
that of the Crown, provided the distress put iu by the sabject has not 
been completely executed bv actual sale. — AHorney-Ueneral r. 
Lconiinit L.JL 38 Ch. i). 822 ; 57* L.J. Ch. 860. 

See Bankruptcy, p. 2, vi. 

Design 

(iii.) Ch. D. — Viililirntioii — Pnlenie, Di’^iijns, <in'i Tnnh; ilarhs Acf, 

1883, «. 51— ifarkiii-j h'oods. -Theplnintiff invented an article which ho 
shewed to X., a commission a<;f>nt, tu obtain his opinion whether it 
would take. X. shewed it to S., a customer, who suggested alterations, 
and to other custoniers, who gave orders. The article was afterwards 
registered, and the orders were not executed till after registration. Held. 
that shewing the article ^ X. was not prior publication ; ” but that 
shewing it to S. might amount, and ahew'ing it tu tlie other customers 
did amount to a prior publication.” The article, a trimminir. w’a^ 
sold in packets surrounded with a paper band, having thereon "Rd.” 
and the registered number of the pattern. Held, ihut it was properly 
marked.— Blank v. Foofutan, 36 W.R. {>21. 

Domicil: - 

(iv.) P, D. — Hieorcc—Jvi'isihctioii. —The petitioner in divorce proceedings 
was Ikuii in IVance, of Ft*eDch parents. When be waa ten years old liis 
parents settled iu Vlngland, and his father was naturalized. At the age 
uf cighteeu he w*eut to Canada. He boiight a farm there, and in 1878 
ni^ried a Cunadiau. In 1883 he bronght her and their’children to 
Kngland, where he resided for some yeure with his father. He had 
occasion to return several times to Canada. He stated that he had never 
intended to settle permanently in Canada. Held, that he bad acquire:!, 
and had not lost, an Englisli domicil; that the matrimonial home was 
in Kngland, and that the Knglish Court had jurisdiction over the pro* 
ceedings.- tyKtcheijnyen v. IVEicheijoi/on, L.K. 13 P.D. 132. 

(v.) P. C. — Vet'sonal Statae—British Vrofccied Domicil can only 

be ac({nired by conuoetion with a locality ; therefore the pcriuaucut 
residence of a testator at Caire, where he acquired the status of a 
protected British subject, did not give hint an English or Anglo- 
Egyptian domicile. -Abd^uhMessih v. Farruf L.R. 13 App. Cas. 431; 
69 L.T. 106. 

Easement 

(Vi.) H. L .— Qnint — Exlinyuiehment—Mciyer. — Decision of C.A. (see Vol. 
12» p. 8, i.), affirmed.--Di/nct’oi* v. Tenant, L.R. 13 App. Cas. 279 j 
.'i9 L.T. 6. 
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Ecolesiastioal Law 

(i.) Q. B. D.- Curate*$ Stipend—Jurisdiction of Hiijh Court —1 ^ 2 Ficf., 
c. 106, M. 81 & 88.—The defendant d^freed to employ the pUintiff as 
hie oorate at an ^nnal stipend, and to provide him with. board and 
lodging. The terms were set out in the nomination of the carats to the 
bishop. Differences arose as to the board and lodging, and the plaintiff 
brought an action for damages in Hen of board and lodging, f/eld, 
that the action would lie, and that the Bigh Court had jurisdiction to 
try it, the difference not being one exclasively reserved for the bishop.— 
^Fraser ▼. Denison, 57 L.J. Q.B. 550. 

(i».) Consistory Court of London. — Cumte—-Notice to Quit.—A 
notice by an incombent to a curate to quit his curacy, given under 
1 A 2 Viet. c. 106, 8. 96, is not a notice within, or snbject to the regu¬ 
lations of,' 8. 112 of the same Act. — Tanner 0. Scrivener, L.U. 
18 P.D. 128. 

Executor 

(Hi.) Ch. D. — Devftfitmit — Statute of LimitatiouA — lients — Mor.t^a<je-~ 
Assets—Specialty —3 4 Will. IV., c. 104.—Testator mortgaged free- 

holds and died in 1867, having devised all his real and personal estate 
to A. and B. on tmets, aitd having appointed them his executors. A. and 
B. applied all the personalt/ in payments to simple contract creditors 
and beneheiaries, without providing for the mortgage debt. In 1869, 
A died, and C. was appointed trnstee in bis place in 1871. The rents 
of the real estate were applied in peying the interest on the mortgage, 
and the balance on the tmsts of the will. The mortgaged estate proved 
insufficient, and the interest fell into arrear. The mortgagees sued B. 
and C., and accounts were directed of the personal estate received by 
A. and B., or by B. alone, and also the nsual accounts of real estate, 
including an account of rents and profits agaitist B. and 0. Held, that 
li. could not set up bis and A.'s wrongful payments by way of devastavit 
to claim the benefit of the Statute of Limitations, and that be was liable 
for the personal estate paid to simple contract creditors and beneficianos. 
Held, also, that the rents and profits wore assets by accretion liable for 
payment of specialty creditors like the real estate.— Bowles v. Hyatt, 
L.R. 38 Cb. 609 ; 37 L.J. Ch. 777 ; 59 L.T. 297. 

Extradition:— 

(iv.) Q. B. D.— United States Government — Trial for OjJencc oth^ than the 
Crime Proved on Surrender. —On the committal of a fugitive crhninal 
«D charges of foi^ery alleged to have been committed in New York, it 
was suggested that the prisoner might be tried for some charge other 
than those in respect of which she had been Burreodered. Held, that 
the Government of the United States bad made provision that a 
fugitive criminal should only be tried for the offence in respect of which 
he had been surrendered; and further, that tho point had been so 
decided by the Supreme Court of the United States. A rule ntm for 
habeas corpus was therefore discharged. — In re Alice Woodall, 
67 L.J. M.C. 72. 

False Iznprisonmeht 

(v.) C. jL,—:Wari‘ani of Commitment—rrofection to Governor of Prison. — 
An action will not lie against the governor of a prison for detention of 
a prisoner in pursuance of the terms of a warrant valid on the face of 
it. Flaintiff Mng sentenced to seven days* imprisoament, a warrant 
of oommitmeot was issued directing that he should be imprisoned in M. 
gaol for seven days. He was arrested on Augufit 24, and lodged in 
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prison on August 25. The govoniur detained him until aivl during 
August 31. i/eld, that wbether the sentence rau from August 2# or 
August 26, the governor was justified by the warrant in detaining the 
plaintiff on August 31.— Henderson y. Preston, L.B. 21 Q.B.D. 362 ; 
36 ^.E, 834 ; 59 L.T. 334. 

HuBband and Wife 

(i.) C. A. —7)it’o»-ce— Both Parties OiiUhj o/ AdnUenj^ Husband GuHfij of 
« Crueliij~Wi/e*s Costs — Causes Act, 1857, ss. 7, 16, 17, 22, 
31— Jlarricd Women's Property Act, 1882.—Where both parties Irere 
guilty of adultery, and the husband was guilty of csuelty, heldt revers* 
ing the decision of P.D. (see Yol. 13^ p. 41, vii.) that a decree of 
judicial separation could not be granted on the wife^s petition. The 
husband is ordered as a general rule to pay the wife’a*costs in a suit for 
dissolution, cither incurred in defending hcfsolf or attempting to sub¬ 
stantiate charges against him, and also the coats reasonably incurred by 
her in defending an appeal (even if sucoessful) brought b}’ the husband. 
Qiuf’i’s, whether this rule applies in case of a woman married after the 
Harried Women’s Property Act, 18H2.— Oticay v. Oticav, 67 L.J. P. 81 j 
59 L.T. 153. 

(ii.) P. D.— JwUciiit Separalinn—Nniiifennncc —■ Secnrlny on Husband's 
Property—liepiiynant CoudiLoji in Will of Husband's Testntor. —The 
qnOBtiou beiug whether n husband had property on which permanent 
inaintenauce could be secured, it appeared that he bad fi'eehold 
property under a testamentary document, which contained a previsioo 
for forfeiture in cose he Should charge, incumber, or part with it. 
Held, that the provision was repugnant and void, and that the respondent 
hod an estate in feo.— Corbett v. Corbett, L.R. 13 P.D. 136 j 59 L.T. 183.- 

(iii.) P, P.— Judicial S^pariiHon—Separate Property — (henc^ship Hispuied — 
Reference to Registrar — Married HV.jucji'w Property Act, 1882, s. 17.-* A 
wife haring obtotned a decree of judicial separation, moved fur an order 
to her husband to deliver up furniture, which she alleged was her 
separate property. The ownership being disputed, the motion was 
ordered to stand over, and the (picstion of ownerehip was referred to 
the registrar. -Phillips v. Phillips, 59 L.T. 183 ; 67 L.J. P. 76. 

(iv.) H, Ii,— Post-Nuptial Settlement hy Hitshand —IFi/e’s Assent-^ Jus 
- By a post-nuptial settlement n husband i^rected h*a trtisteea 
to pay his wife the whole income of bis estates, and by the " fourth 
purpose '* directed them to convert his estate into money after the death 
of the survivor and *' with her consent and full approbation (in tokeu 
of which she has subscribed this deed) to pay** certain legacies. There 
was no express discharge of the wife’s Coreo or j\is relicta:. The wife 
signed the deed. She survived her luisband a short time, during which 
she conld nut do any business. Held, thst the wife must have been 
taken to have accepted the provision made for her, and that though she 
could have revoked her consent, her represutatives could not do so, and 
conld not olaim her terce and jus relictev. — v. Cheyne, 

L.H. 13 App. Gas. 373. 

(v.) H. 3Ii*— Separate Estate — Receiptof Income by Hxts^iand — Presumption 
of Gift. —A married woman may make an effectual gift of the income 
of her separate estate to her husband'; but by the Scotch law she may 
revoke the gift, even after her husband’s death, and may reclaim the 
subject of ^ft if it has not been consumed. The income of a married 
woman’s separate estate was paid to her husband’s banking account, he 
being sole trustee for her, and mixed with his moneys. Held, that a gift 
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^ was implied, and tbat> ae it had not been revoked by the wife, her repre* 
sentatiyee could not claim an account afi^inst the hneband of hie dealings 
with her separate estate.— Edward v. Cheyne, L.R. 13 App. Gas. 385. 

Infant:— 

(i.) eh. l^.—'IleUijtoils Education — Guardianship of Infants Act^ 1886.— 
The right of a father to direct in what religion his children shall be 
brought np after his death is not affected by the Gnardianship of 
Infants Act.— In re Scanlan, 67 L.J. Ch. 718 j 36 W.R. 842. 

Justices 

(ii.) Q« B* D.— Jurisdiction—Claim of Ki>iht-~ Olrfnu'iton Highway. - X 
shopkeeper^was summoned for obstructing the footpath of a street by 
placing goods outside. He contended that he bond jidc claimed the 
right to do so. Held, that the Justices ought to determine whether the 
land on which the goods were placed was part of the public highway or 
not, that no question of title was inyolred, and that their jurisdiction 
wasnot onsted.— Leicester Suniiary Authority v. Holland, 57 L.J, M C. 7*>. 

(iii.) Q. B. D. — Itefusnl to Issue Summons—Ttule ayuinst Justice — 11 12 

Viet., c. 44, f. 5^— Trafabjci" .S*/uar«— Riyhf of Mectimj. —Where a justice 
of the peace has refused to issue a suininons, on the ground lliat the 
iuforiuation does not disclose an indictable offence, the High Cotiri 
cannot review his decision either as to law or fact, and therefore will not 
< grant a role calling on the justice to shew cause why he shuiiid not 
besirand determine the summons. SC-mhle, there is no right on the }>art 
of the public to hold meetings in Trafalgar Square, and the Cummis. 
sioners of Works may prohibit such meetings.— K. p. Lewis, 
L.R. 21 Q.B.D. 191; 50 h.T. 338. 

Landlord and Tenant:— 

(iv.) H. L.— Covenant to Repair — Indi mnity ayainsfCorenunt -Hankniiitry.— 
Decision of C. A. (see Vol. 12, p. 102, ii.) affirmed.— Hardy v. Fotherydl, 
L.R. 13 App. Caa. 351; 59 L.T. 273. 

(y.) Q. B. D. — Weekly Tenancy — DanycrousP>cmises— Liability.-—A weekly 
tenancy is a reletting of the premises at the beginning of each week. 
The plaintiff ifu injured in consequence of the dangerous condition of 
premises, of vmich the defendant was owner, and which were let on 
a weekly tenancy. Held, that the defendant would be liable if the 
premises were in a dangerous condition at the beginning of the W'eck in 
which the plaintiff was injured. ■ Sandford v. Clarke, D.R. 21 Q.B.D. 398 ; 
67 L.J. Q.B. 507 j 69 L.T. 226. 

Libel. ■~—8ee Practice, p. 10, iii., v.; p. 17, iv. 

Licensing:— 

(vi.) Q. B. D. —It&neical — Forfeiture of Old License — Discretion of Justices-^ 
Wine ond Beerhouse Act, 1800, ss. 8, 10.—A license existing in May, 
1869, for tfack sale of beer to be consumed on the premises, was forfeited 
by the conviction of the holder for allowing the premisoa to be used as 
a brothel. Held, that the license was not " in force,'* and that the 
licensing justices, at special sessions, had a general discretion to refuse 
applications the landlord and a new tenant for a transfer of the 
license. — Rejr. v. Justices of the West Riding, L.R. 21 Q.B.D. 258; 
67 L.J: M.C. 103 j 36 W.K. 855. 
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Lunatic 

(i.) Q. B. D.—Person of Unsound Mind not so Found — Action to R«cov«r 
Heal Estate—"Next Friend—Slay of Action as not Beneficial, —An action 
to r^over real estate may be broilghfc by the next fiiend of a person of 
UDSoand mind not so found by inquisition, but the Court will stay the 
action if of opinion that it is not boaeficial to the lunatic.— ^Va^el^house 
r. ll'orsttop, 59 L.T. 110. 

Married 'Womaii 

(ii.) Ch., B,—SeW/p»vcHt on Former Marriage—Interest of Wife —Jtfrttrteti 
Women's Pi-opej’ii/ -4c^ 1882, as. 2, 19.—Under % settlement, dated 
1876, the trusts, in the event (which happened) of the wife's surviving, 
and there being no issue, were for such person as the wife should 
during coverture by will, and when not under coverture by deed or 
will appoint, and in default of nppointmentr for her, her executors, Ac. 
She married a second time in 1887. She had not made any appointment 
while a widow. Uelrt, that whatever she took under the settlement wac 
her separate e.state, and that she was entitled to have the trust funds 
paid <iver to her. —Ploirdrii v. Ootj/nnK .W L.T. 3(iSj .‘lO W.R. 883. 

Master and Servant 

(iii.) C. A.—Daoj/*»i-o«s Machine —Defect in t.'ondition — Euiployerg’ Liability 
Act, 1880, s. I, fttih-s. 1, s. 2, .fuV’H. 1.—Tlie defects in the condition of 
machinery for whioh.an employer is liable, are defects implying negli. 
gence on the part of the employer, or of some one entrusted by him 
with the duty of seeing t])at the machinery is ia proper conditiofl : 
therefore, the mere fact that a machine is dangerous to the workmen 
employed to work it does not shew that there is such a defect.— Wal^h 
V. Whifeley, L.R. 21 Q.B.D. 371; 36 W.R. 876. 

(iv.) C. A.— of FeUntr.Worl-nian — Snperintendmee—Foreniou of 
(t'nni/ — Einj/tof/er.s* Linbility Art, 18S0, s- 1, 2, 3, s. 8.—Decision 

of Q. B. 1). (see Vi»l. 13, P- 45, iv.) nilit'oied .—Ketlard v. Hooke, 
L.R. 21 Q.B.D. 307; 36*W.R. 875. 

Mortgage 

(v.) CU. D.— Vorhjagee in Possession —— Pnhlic~housc — Lease — 
Projib fivm Sale of Beer. —The mortgagees of a public-house took 
possession, and after carrying ou the business themselves,. leased it to 
tei^uts, with a clause biuding them to take all their beer from the 
mortgagees. Hehf, in an actiuu by the mortgagM's for an account, 
after a sale by the mortgagees, that the umrtgagees were not entitled 
to interest on the cost of beer supplied while they carried on the 
business; that they were not bouud to account for the profits derived 
from the sale of beer to the tenants t but that they ought to be charged 
with the increased rent which they might have obtained for the hoose 
08 a free house.— While v. City of London Hreicery Co., 38 W.R. 881. 

(vi.) Ch., Redesnpfion Ao<it))i. — Reronveyonce.— A. mortgagee is not 

obliged to rcoonvey until he is paid off, though sufficient money has 
been paid into Court to seenro him. — Lacey v. Wayhorne, 50 L.T. 208. 

(vii.) Oh.. B.— Tacking—Purchaser for Tnlue Xoticc — Ti'dstee for 

Mortgagor. — A mortgagor made successive mortgages. Tlio first 
mortgagee received no notice of the second mortgage, and the third 
mortgagee had no notice of tho second mortgage at the date of his 
advance. The mortgagor convoyed to P., on trnst, to sell and pay 
mortgages, the residue of the purchase money to be in trust for ^e 
mortgagor. P., out of his own money, paid off tho first and third 
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, mortgages, took transfers of them to himselft and got in the legal 
estate. He then claimed to took the third to the first, so as to have 
priority over the second. Held, that as trustee for the mortgagor, he 
must be held to be actiog on his behalf, and conid net destroy the 
rights of the mortgagees any more than the mortgagor himself could.— 
Ledt»^k y. Passman, 57 L.J. Ch. 855; 59 L.T. 306. 

Municipal Election 

(i.) Q. B. 1>.— Nomination Papers —Subscription oj Assenting Burgess— 
Municipal Corporations Act, 1882.—An assentor to the nomination of 
X. signed his name Edwin J. B. In the ward*roll he was described as 
Edwin John H. IJetd, that the sobsoription was suffioient.— Botoden y. 
Besley, L.B. 21 Q.B.D. 309; 57 L.J. Q.B. 47.3; 69 L.T. 219 j 
36 V7.B. 889. 

Negligence 

(ii.) Q. B. D .— Nuisance—Property adjoining Highway—Wrongful Act of 
Stronger—Duty of Oicner. —When property adjoining a highway becomes, 
through the wrongful acts of strangers, a nuisance to the pnblio lawfully 
using the highway, the owner of the property is bound, on becoming 
aware of the facts, to auato the nuisance.->-£fil<'erto» y. Marriott 
69 L.T. 60. 

(in.) Q. B. D .— Volenti non fit Injuria. —To enable the defendant to 

* succeed on the ground of “ rnUnti fit injuria,** be most obtain a 
finding of fact that the plaintiff freely and voluntarily, and with full 
knowledge of the nature and extent of the risk, implicitly agreed to 
iucur such risk, and the onus of proof lies on the dofeudaut to establish 
that the maxim applies.— Osborne r. L. ^ N. ir. R., L.B. 21 Q.B.D. 220; 
69 L.T. 227. 

(ir.) Ch. D.— Kaittufion for Pxupose of Mortgage —Duty o/ Fafuer.—A vainer 
was instructed by a proposed mortgagor, hi the request of the proposed 
mortgagee, to value the intended security, li appeared that the valuer 
kuew that the valuation was for the purpose of an advance, and that 
the valuation as made-was in fact no valuation at all. Ixms having 
re.'sulted to the mortgagee, held, that the valuer was liable, because (1) 
Be owed the mortgagee (independently of contract) a duty which he 
had failed to discharge; and (2) be had made reckless statements on 
which the mortgagee bad acted.— Cann v. Willson, L.B. 39 Ch. D. 39. 

. Obstruction 

(v.) Q. B. B.— Walking on Footpath and 7'urning Persons Ofi—Toums' 
Police CluHscs Act, lBt7, s. 28.—Where three persons walked abreast up 
and 4owa the footpatji of a street, and thereby caused several persons to 
leave the footpath, held, that they could not be convicted for obstructing 
the street.— Reg. v. Lwy, 69 L.T. 33. 


Patent:— 

" 

(vi.) 0. A,— Anticipation — Infringement—ShorthandNotes—Costs, —Decision 
of Ch. D. (seeYol. 13f 80, iv.) reversed. Held, that either the defendant’s 
patent had anticipated the plaintiff’s patent, or that if there was anything 
in the plaintiff’s patent which was not in the defendant'i, there was no 
infringement. Shorthand notes taken by a clerk of a solicitor in the 
causa cannot be referred to. Cemts on the higher scale should be 
allowed in patent cases where scientific witnesses are neoesFarily 
Cfdled. ^Ellington v. Clark, 58 L.T. 818. 
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6*) H. Ii.— Infringement — Vamagee .—The facL that the plaintiff in an 
action for infringemant has, in consequence of the nnlawfol/sompetifion 
of the defendant! the infringer, reduced the price at which be sold hia 
good^, does not entitle him to damages in respect of the cbnseqnent 
redaction of profit. The fact that the defendant might, withoat infringing 
the patent, have sold as large an amount of the goods In question as 
he did actually sell is no ground for giving nominal damages. The 
plaintiff is entitled to damages to the extent to which his trade was 
injnred by the defendant’s sales; the measure of damages being the 
profit which he would have made if he had effected sn^ sales himself, 
deducting a fair percentage in respect of sales dae to the partionlar 
exertions of the defendant .—United Horae»8hoe Company v. Stewart, 
L.R. 13 App. Gas. 401. 

Poor Law• 

(ii.) Q. B. B .—Euiploynient of Solicitor by Guardians—Taxation of Clerk 
of Peace—Poor Law Auieyidment Act, 1844, se. 32, 36, 3f^—When a 
solicitor is employed by the Guardians, the taxation of his bill by the 
clerk of the peace is not final and conclusive against him, but he is 
entitled to an order for taxation under the Solicitors Act, 1843.— 
Southampton Ounrditiii'< v. TJctl and Tni/ter, L.R. 21 Q.O.D. 297; 
69 L.T. 181; 36 W.R. 924. 

(iii.) C. A. — Settlement-TResidence’-Widoiv—Divided Parishes Act, 1870, 
X. 34.—Decision of Q. B. D. (xee Tol. 13, p. 48, i.) affirmed .—Hletlway 
Gunvdians v. Wc<tm»«j<trr (r^*fr(littn«, L.R. 21 Q.B.D. 278; 36W.R.851. 

Practice 

(iv.) Q. B. B.—An»»qtv Pond — Claim for Principal Sum or Penaltv — 
Pinaf Judgments S‘ 9 RtV?. Ilf., c. 11, 8—P.S.O., 1883, 0. III., 

r. Oi 'O. xiii., r. 11—O. xiv., r. 14. — Pinal judgment cannot be 
signed under Order xiv. on a writ indorsed with a claim on a 
bond withiu 8 A 9 Will. III., o. 11. A writ was indorsed “for 
principal on the defendant’s bond, conditioned for the payment to the 
plaintiff of £20 in every year until, etc., by equal quarterly payments, 
and two such quarterly payments arc due and unpsid. Fartionlars : 
Principal, £500; and the plaintiff claims £500.'* ffeld, not to be a special 
indorsement, and that judgment could nut bo signed under Ok^ie^xiv. — 
Tatter v. Oaralainpi, 59 L.T. 141. 

(v.) B[, L.-~^ppeal i'll Fon/ui Puuperis—-Alleged Public Right .—Leave to 
appeal in formd pauperis refused where it appeared that the appellant 
sought as one of the public to assert a right of fishing, and that 
subscriptions hod been collected to assist him in the litigation .—Powic 
V. Marquis of Ailsa, L.R. 13 App. Cas. 371. 

(vi.) Q. B. B.— Charging Order —/f.S.(7. 1883, O. xlW., rr. 1, 3—1 .5' 2 I'icI,, 
c. 110, s. 14—3 ^ 4 Vici., c. 82, 1.—A charging order may be niado 

on cash standing to the credit of the judgment debtor in the name of 
the Paymaster Ocuoral.— Prereton v. Edwards, L.R. 21 Q.R.D. 226; 
59 L.T. 336. * 

(vii-) Q. B. B .— Costa — Counter-Claim against Third Party — irilhout 
Jury—Discretion 0 / Judge--H.S.C-, 188.3, 0. xxi., rr. 11, 12, 13, 14; 
O. Ixv., r. I—County Courts Act, 1867, s. 5.—On a trial by a judge, 
without a jury, of an action where there was a connter.claim against 
the plaintiff and a third party, the judge gave judgment fur the 
defendadt against the third party, >viih such costs as the defendant 
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woald be entitled to by lair.*’ ifeld, that the coste wore in the die* 

' oreiion of the jodge, and the defendant waa therefore not ** entitled by 
law ” to any coets. Semhle, where the ooanter>claim is against a third 
party seo. 5 of the County Courts Aotf 1867] is not applicable. —Lexoin 
V. Trimmvng, L.E. 21 Q.B.D. 230. ® 

(i.) Q, B. "Ot-^DiBcovery — Inspection o/ Documents — Refusal on Ground of 
Puhlie InUreat. —The plaintiff, in an action for libel, in his affidavit of 
documents, mentioned copies of oommnnications between himself, as 
Goremor of a Colony, and the Secretary of State, and stated that he 
had been directed by the Secretary of State to object to their piodnotion 
on the ground of the interests of the public service. Heldt that a motion 
by the defendknt for liberty to inspect the documents must be refused. 
— Henessy v.. Wright, 67 L.J. Q.B. 630; 69 L.T. 328. 

(ii.) Q. B. Dt—Imprisonment for Debt — County Court—Expiration of 
Committal Order—Second Order. —When a committal order has been 
made by a County Court J ndge against a defaulting judgment debtor, 
and the order, not having been put in force, expires a year after its 
date according to the County Court Rules, the judge can make a 
second order, the debtor still being in default.— Reg. v. Stonor, 
67 L.J. Q.B. 610. 

(iii.) C. A. — Interrogatories—Libel Action against Newspaper—Disclosure of 
Name of Correspondent and Original Manuscript. —In an action against a 
newspaper for a libel contained in a letter from a correspondent and an 
article thereon, the defence was that the alleged libel consisted of an 

^ accurate report of public proceedings and fair comment thereon. Held, 
that the plaintiff could not interrogat/' the defendant as to the names of 
the persons on whose information the reports were based, or the name 
of the correspondent, or the original manuscript of the letter.— Henessy 
v. WriglU, 36 W.R. 879. 

(iv.) C, A. — Particulars. —Action to restrain trespass on a road. Defence 
that the road bad been used as of right by the publio as a highway, 
having been dedicated to the publio by the plaintiff or his predecessors. 
Order, that if the defendants relied on any speciflo acts of dedication, 
or declarations of intention to dedicate, whether al)ne or jointly with 
evidence of user, they should set forth the nature and dates of those 
aots or declarations, and the names of the persons by whom they were 
done or made. Held, that the defendants ought not to be required to 
net forth ** the nature of all acts of dedication relied on, and if they 
claimed by acts of dedication other than permissive user, the particulars 
of such acts.”— dpedding v. Fifzpatricle, L.R. 38 Ch.D. 410. 

( 7 .) C. A. — Particulars — Libel. —The defendant published articles alleging 
that the plaintiff, who was Governor of Manritius, had been charged by 
members of the council of the colony, with sending to the Colonial Office 
garbled reports of their speeches j the plaintiff also alleged that the 
defendant’s articles imputed to him that be had in fact sent such garbled 
reports. To an action for libel the defendant pleaded that the alleged 
libels were true in substance and in fact. Held, that the defendant 
mnst give farther and better particulars, it not being clear whether the 
defence meant that what was charged against the defendant waa truly 
reported, or that wiiat waa reported to have been charged was in fact 
true,— Henessy v, Wright, 36 W.R. 878. 

(vi.) Cll. "D,—Particulars — Trade Mark—Names of Persons Deceived.—In an 
action to restrain infringement of a trade-mark, the plaintiff alleged 
that “ divera persona ” bad been induced to purchase the defendant’s 
goods as the plaintiff’s. Held, that he ought to give the names 
of the persona so induced to porchue.— Hunwhries v. Taylor Drug Co., 
69L.T. 177 . 
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(i.) C, A.— t*ayment into Court —Tender in Pari Sathfartion—Venial 9»f 
Total Liability — Faytn^nt Out—Order liecetisary —iJ.S.C’., 188R, O. xxii., 
rr. 5 (c), 6 (c).—Decision of Q. B. D. {see Vol. 13, p. 86, re7ei.*6(!d. 

He^f, %hat the money ought not to have been taken out, but that, under 
the circumstances, the solicitor ought not to be ordered to refund it.— 
Davys y. Richardson, L.B. 21 Q.B.D. 202 ; 57 L.J. Q.B. 400. 

(ii.) Q, B. B .—Payment into Court—Apportionment to Different Heads of 
Claim--R.8.G., 1883, 0. xix., r. 7 j 0. xxii., r. 2.—Where to a statement of 
claim, claiming damages under three different heads, the defendant 
pleaded a general denial of liability, and paid a Bnm into Court as 
sufficient to satisfy the plaintiff’s claim ; held, that %e ought to giro 
particulars apportioning the sum paid in to the different beads of the 
claim.- -Rou'c Y. Kelly, 60 L.T. 139. / 

(iii.) Ch, D.— Payment Out — Fund Kxccediny £I,(300— Petition or Summons 
— R.S.C., 1883; 0. Iv., r. 2, sub-r. 1.—Where the title to a fund in Court 
depends only on the proof of the identity or birth of any person, the 
more fact that the fund exceeds £1,000 is not sufficient to justify aii 
application for payment out being made by pobitiun.— Bates v. Moore, 
57 li.J. Ch. 789. 

(iv.) Q. B. D. — Pleading — Libel — Justijicatinii—Plea Going to Damages — 
R.S.C., 1883, 0. xix., r. 4; 0. xxi., r. 4.—In an action for libel where 
the dofendiiiit jdeads justidcatiun, be cannot insert in his defence a 
pamgraph setting np the plaintiff’s general bad reputation at the date 
of the publication of the libel, as that is a plea going to damages only. 
—Wood V. Earl of Durham, Q.B. 517 ; 59 L.T. 142. 

(v.) C. A.— Service Out of Jurisdiction —“Proper” Parties —R.S.O., 1883, 
0. xi., r. 1 (y ).—In an action for breach of warranty of authority 
against dofendants in England, it appeared that they had assnined as 
agents fur foreign principals to enter into a contract to be performed 
unt of the jurisdiction, and that the supposed principals bad repudiated 
the contract as having been made without authority. Held, that the 
foreign principals were “ proper parties,” and that service on them out 
or the jurisdiction of notice of the writ might be allowed.— Massey^. 
Jleynes, L.ll. 21 Q.B.D. 330; 57 L.J. Q.B. 521; 30 W.U. 834. 

(vi.) Ch. B. — Service —Co7Hpanj/ ont of JurisdicUon, with Branch in 

England —ComptiHJc« Act, 1802, 62—R.iS.C‘., 1883, 0. ix., »■. 9.—^'Ihe 

defendant company had their registered office in Scotland, but had 
branch works in England. The writ was served on tho manager of the 
branch works, and a copy was sent by post to the registered office. 
Held, that the service was bad.—Wood v. Anderston Foundry Co., 
36 W.B. 918. 

(vii.) C. A.— Lregular Service —Wnircr of Objection—Application to Di's* 
charge Order—R.S.C., 1883, 0. Ixiii., r. 12 ; 0. Ixx., r. 2.—An order was 
made by the Vacation Judge on an ec parte application by the plaintiff, 
for substitoted service of the writ on the defendant, a foreigner residing 
out of the jurisdiotiou. Held, that the defendant by opposing a tnotioa 
in the action had waived all objections to tho irregularity of the oi'der. 
Though the ex parte order hod been passed and entered the defendant 
might move to discharge it, his proper course being to apply to the 
Judge to whose Court the action w*a8 assigned to discharge the vacation 
order.— Boyle ▼. Sucker, 58 L.T. 823. 

(viii.) Oil. B.—Windf»j^.«p—Sendee tf Notice out of Jurisdiction —K.S.C., 
1883, O. xi, r. 1.—On the close of a liquidation a dividend on a claim 
made in tho names of S. and P, was paid into Court. S. claimed to be 

R 
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^ entitled to the whole, and took oat a BUinmons for payment to him. 
HekZ, that the anmmons might be served on F., who was resident out of 
th^arisdiction.—Be Baron Liehig*8 Cocoa TTorfee,'59 L.T, 516. 

(i*) Cll^ D,—TTrif of Assistance—Delivery of ChaiteU —B.fif.C., 1883, 
0. xlvii., r. 2; 0. xlviii.—The old chancery remedy by way of writ of 
assistance is still available in cases not met by Order zlviii.; e.g.f where 
chattels such as documents are in poril,and a receiver appointed by the 
Court is unable to serve the respondent or obtain possession, the 
respondent having absconded, and his clerks declining to give np the 
documents.—IFpman v. Kniylit, 69 L.T. 164. 


Bailway 

(ii.) Q. B. D.- Action for Charyei* for Carriage—Undue Prefe}‘ence — Un¬ 
reasonable — Itailic(f.y and Canal ^rajfic Act, 1854, as. 2, 6.—In an action 
by a railway company for charges for carriage of goods it is no defence 
that the charges sued for are nnreasonablo, so as give andoe preference 
to other persons, or to subject tho defendant to nodne prejndice or 
disadvantf^, nor can the defendant set off, or recover by counter-claim, 
over payments in respect of previous unreasonable charges.— L. ^ Y. R. 
V. Greenwood, L.R. 21 Q.B.D. 215. 

(iii.) Q. B. D.— Kegligencc—Forwarding Goods—Reasonable Facilities .— 
In an action for non-delivery of goods within a reasonable time, it was 
proved that the goods arrived one minute after the advertised time of 
the train's departure. Tho train was eight minutes late in starting, but 
the porters wore unable to weigh and book the goods in lime for it. 
They were sent by a later train, 'tfchl, that thore had been no want uf 
reasonable facilities for forwarding the goods, and that the company was 
not liable.—A7c7io//x v. N.K.li., 59 L.T. 137. 

(iv.) C. A.— Receiver and Manager—Construction, ZLaintaining- or IVorUng 
Railway — Raihcay Companies Act, 1867, ss. 3,4.—Decision of Ch. D. 
{see Voi. 13, p. 132, iv.) affirmed.— Clark v. Fast ^ West India Dock Co., 
L.B. 38 Ch. D. 576; 59 L.T. 230; 86 W.R. 819. 

Bestraint of Trade * 

(v.) Ch. D.—** Any Kngancinent ”—“ Any Biisincss.*’ —A foreman tailor 
covenanted that he would not “ enter into any engagement, or be con- 
ebrned or interested in carrying on any business" within certaiu limits. 
Held, that the resti-aint was unreasonable, and that the covenant was 
not divisible, and could not be enforced. — Raker v. Hedgecock, 
36 W.R. 840. 

Revenue 

(Vi.) Q. B. D. -^Customs and InUind Revenue Act, 1885, s. 11, sith-ss. 3, 6, 7 
^Duty on Property of Bodies Corporate or Unincorporate—Exemptions .— 
An institution was founded for the benefit of members of certain trades. 
Members and their families were entitled to benefits by way of annuities, 
sick allowances, or grants of aid, the benefits being given at the discretion 
of the board of directors. The property of the institution consisted of 
Uie accnmulale'd subscriptions of members, of donations, and of bequests. 
IMd, that the institution was not charitable, but of the nature of a 
mutual benefit society; and that the portion of its funds derived from 
the subscriptions of members was not exempt from duty, but that the 
portion derived daring thirty years from donations, and from property 
acquired during that period on which legacy duty had been paid was 
exempt if it could be ascertained.—In rs the Linen and Woollen Drapers’ 
Jnetitutiont 68 L.T. 949. 
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(>.) H. Ii,—rncoj»e-Ta «—Deduction from Projtta —Rank Prenlisea Occupied 
hy Manager—5 ^ 6 Viet , c. 36, s. 100, Sched. D, r. 1 Cases II. ^ III*— 
Where parfc of the premiaes of a back were oaed as a dwelHng-twase by 
the mans^er, held, that the bank was entitled to deduct from their 
profits befoi'e retarning them for aasesament the annaal ralae of the 
whole of the bank premises .—Russell r. Town and County Bank, 
L.B. 13 App. Caa. 418. 

(ii-) O.. B. D.— Income-Tdx—Investments Made in Carrying on Business — 
Income-Tax Act, 1842, as. 102, 163.— Income-Tax Act, 1853, s. 2, 
Schedides 0 ^ D .—The amount of interest received by an insorance 
company from inveatmenta made for the purpose of carrying on their 
business on which inoome«tax had been deducted at its source amounted 
to moro than the profits of the company for the year of assessment, but 
the company had during the year received interest from investments on 
which inoome'tax had not beez^deducted at its source! Held, that the 
company were liable to pay income-tax on such last>named interest.— 
Clerical, Medical, and General Life Assurance Society v. Carter, 
L.B. 21 Q.B.D. 339. 

(iii.) Q, B. D .—Income Tax—County Lunatic Asylu/m—Medical Officer's 
Apartments —5 ^ 6 Vxct., c. 35—16 ^ 17 Viet., c. 34, Sehed. A—Lunatic 
Asylums Act, 1B59 .—The justices of a county are properly assessed to 
income-tax in respect of each parts of a county Innatic asylum as are 
occupied as apartments by the medical officers and steward, and in 
respeot of a separate house occupied by the chaplain.—Rroy v. Lancaster 
Justices, 67 L.J. H.C. 57. 

(iv.) C. A,— Stamp Duty — 33 ^^4 Viet, e. 97, a. 49 and Schedules — Agree¬ 
ment or Promissory Note .—Decision of Q. B. D. (see Vol. 13, p. 90, vii.) 
afilrmed .—Mortgage Insurance Corporation v. Commissioners of Inland ^ 
Revenue, L.R. 21 Q.B.D. 352; 36 W.B. 833. 

Settled Land 

(v.) Oh. D.— Chattels—Proposed Sale—Settled Land Act, 1882, ss. 37, 53. 
—An application for leave to sell settled chattels, being opposed by the 
• trustees and remainderman, was refused, regard being had to the 
amount of the tenant for life's income, and to the fact that the settlor 
of the chatties had knowledge of the position of the estate. —Re 
Beaumont’s Settled Estate, 58 L.T. 916. 

(vi.) C. A .—Tmist for Sale—Exercise Defem'ed — Discretionari^ Power of 
Maintenance—Tenant for Life—Settled Land Act, 1882, s. 63.—Devise 
of land on trust for sale, the sale not to be made until twenty-one 
years after the date of the will; the rents until sale to be applied in 
the same manner as the income of the proceeds. Gift of the income to 
' testator’s widow for life; after her death the fund to be held in trnst 
for his children, who, being sons, shonld attain twenty-five; or, being 
danghtera, attain that age or marry nnder it. There was a power to 
apply any part of the income of the share to which any child might 
be entitled in expectancy for maintenance, the surplns to be acoumu- 
lated in augmentation of his share. The testator survived his wife, 
and left children under twenty-five. Held, that even if there was a 
trust for sale (as to which qu(ere), the children were not together 
entitled to the beneficial income of the land so as to be deemed tenant 
for life thereof .—In re Home’s Settled Estate, 57 L.J.'Ch. 790. 

Settlement:— 

(vii.) B. L.— Construction — Children — Appointment. — By marriage settle¬ 
ment lands were settled on trust for A. for life, and from and after his 
death for all and every or any one or moi'e child or children, or any grand- 


B—? 
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I 

child or grandchildren or other issue then in being of the intended 
^ marriage as A. should appoint. A. appointed to B., a son of the mar. 
riage* who died in A.*s lifetime. Held, that the words then in being " 
applied only to graudohtldren or remoter issue, and that the appointment 
was good.-^Leodsr v, 13 App, Gas. 294; 59 L.T. 9. 


Ship 

(i.) P. D.— Cargoes-Two-dech Ship — Shiffing^hoardg — Feeders^ Merchant 
Shipping Act, 1880, 8. 4, suh’S. {c) —Hoard of Trade Regulations, August, 
1881.—A two.deoked ship loaded with grain in bulk in the Mediter. 
raneau must ^are shifting-boards lathe lower hold. The feeders which 
feed the grain oarriod iu the between-deoks must contain not loss than 
two per cent, of the grain carried in the compartment which they 
feed, and o'f the grain iu the hold below which is fed by such compart, 
mento.— The Bothhur^, L.ll. 13 P.D. 119. 

(ii.) P. D.— Collision —Fog — Steam-iohUtle. —When an officer in charge of 
a steamship in a fog hears a steam-whistle, but cannot be sure of its 
bearing, and does not know the heading of the yossel sonnding it, he 
must diminish speed to tlie utmost, and only keep steerage way. The 
fact that a steam-whistle in a fog is hob heard by an approaching 
ship is not necessarily proof of a bad look-out. — The Rosetta, 
. 59 L.T. 342. 

(iiL) C. A.— Colliition—Risk of—Regulations for Prerenting Collisions at Sea, 
Arts. 18, 22, 23.—Where two atoamships are approaching so as to 

t inrolre risk of collision, and it is the ditty of one to keep out of the way 
and of the other to keep her course, tne latter is bonnd to slacken speed, 
stop, or reverse, in accordance with Article IK, although to continno 

< her speed may be the best and moat seamanliko course for the purpose 
of avoiding collision.— The Meninon, 59 L.T. 28^. 

(iv.) P, C.— Collision-^Presvmption of Culpahilitij—Maritime Rrgnlations, 
d. 3, Arif. 3 (6),5— PlaiiitiO's Interest in Cargo. —When a ship carries 
its light in the rigging, there'is no presumption that such ship is to 
blame in the absence of proof that the light was in fuel intercepted by 
the sails or otherwise. When the plaintiff in an action for damages to 
cargo bad indorsed his bills of lading to secure advances; held, that he 
retained an interest sufficient to enable him to sue, the money recovered 
to be for the benefit of the parties entitled thereto.— The Olamoryau- 
shire‘, L.R. 18 App. Gas. 454. ^ 

(v.) P, P.— Collision — Thames Rules, Art. 21.—When a steamship navi¬ 
gating the Thames is in such a position, through no fault of those in 
charge of her, that it is unsafe or impracticable for her to keep out of 
the way of a sailing-vessel, snoh sailing-vessel must, on hearing the 
steamer's whistle souiided as provided in Art. 21, keep out of the way 
of the steamship. Quesre, whether the sailing-vessel, on hearing such 
a signal, is bonnd to keep out of the way of the steamship, without 
knowing that it is in fact nnsafe or impracticable for the steamship to 
keep out of her way.— The Longnewton, 60 L.T. 260. 

(vi.) P, P.— Collision—Thames Rules, Art. 20- Dumb Barge. —A dumb 
barge starting in clear weather, and getting into a fog, is not guilty of 
negligence if she comes into contact with a vessel moored in the 
riv^, and if such vessel has her anchor not sbuck-a-wash, and the barge 
is thereby injured, the vessel so moored is solely responsible for the 
damage.— The Rose of England, 59 L.T. 262. 

(vii.) Q. B. P,— Insurance — Average — General Average. — A policy was 
effected insnring a ship against all losses not covered by policies con¬ 
taining the clause warranted free from average under three per cent., 
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anless general, or the ship is stranded, sank, or bornt,** -ife^^that 

. the insured was entitled to recover where the particular, arerage loss 
was less than three percent., although, if added to the general average 
loss, it wonld be more than three per cent., the ship not having been 
stranded, sunk, or burnt.— Price v. Shipft* 8maH Damage Insumnce Co., 
67 L.J. Q.B. 458. 

(i.) P. D. LimUation of LiahiHty — Priority of Claimants — Merchant 
Shipping Act, 1862, s. 5i. —The plaintiffs, in an action to limit their 
liability, paid into Court the amount of their statutory liability at the 
rate of £15 per ton. The sum being iusudicient to satisfy in full tho 
claims in respect of loss of lifo ami loss of goods, held, that the 
claimants in respect of loss of life were entitled to be paid the snm of 
£7 per ton, and then to rank pari passu with tho c^imants iu respect 
of loss of goods against the balance representing £8 per ton, the 
claimants in respect of loss of goods having no right to priority against 
such balance.— The Victoria, L.U. 13 P.l). 125. 

Solicitor 

(ii.) C. A.— mil of Costs—Order to DeUrer for Tu cation — Business not 
'Pransaeted in any Const—SoHcitom Act, 1843, s, 37 —JwUcature Act, 
1873, s. 16.-*-Dcci8ion of Q. B. D. (see Vol. 13, p* 93, vii.) reversed.— 
Re Pulinril, 59 L.T. 96. 

(iii.) Q. B. D.— (^osts —County Co?<rt Rules, 1880.-- A plaintiff commenced a 
County Court action for £10, and was advised by her solicitors to accept 
a settlemout. She refused to do so, and the solicitors returned her papevs 
to the plaintiff, who proceeded with the action iu person. Held, that it was 
a qnestion for the taxing iiiaBlcr whether the solicitors had, in fact, acted 
iu the conduct of the action, ;ind that if they appeared to have so acted 
they could recover no costs other than those spocitied in the appendix to 
the County Court Rules.— E.p. Lamund ; in re Pod, Ij.K. 21 Q.B.D. 242 j 
67 L.J. Q.B. 503. 

(tv.) Ch. l^.-'Oift hy Client — Rii/hf to Set Aside — Riyht'of Persona? Uepre- 
Mentative.'--Where a solicitor has accepted a voluntary gift from his 
client, the gift cannot be sustained unless sumethiug is done, after the 
relation of solicitor and client has ceased, amounting to a release of the 
client’s right to set it aside. The subsequent settlement by the client 
of a bill of costs does not amount to such a release. When the client 
is at the time of his death entitled to set aside such a gift, His {lersonal 
repfesontativo may exercise the right after his d^th, although tho 
oeceased may have expressed his determination not to exercise his 
right.—Tyars v. Aleop, 36 W.K. f>19. 

See Poor Law, p. 16, ii. 

Tenant for Life 

(v.) Ch. D.— Hazardous Securities. —Where a testator bequeathing liis 
estate on trust for a tenant for life, with reinniiiders over, empowers his 
trustees to retain any part of his estate in tho state of investment in 
which it may be at his death, however doubtful or hazardons the invest¬ 
ment may be, the tenant for life is entitled to the income of the 
hazardons investments iu specie.— Niron v. Sheldon, L.U. 39 (’h.D. 50 ; 
59 L.T. 133. 

Trade-Mark 

(vi.) C. A.— Pancy Name — Rerersi" — Patents, Designs, and Trade-3farks 
Art, 1883, s. 64, su6-s, 1 (r).—“ Reversi,” as the name of a game, is 
descriptive, and not a fancy name, and is not projter for registration.— 
Waterman v. Aijres, L.R. 39 Ch.D. 29j 59 L.T. 17. 
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Trustee*: ^ 

(i.) Ch. D.— Appointment of New Trustee—Sole Trustee Dying in Tesiaior^s 
Lifetime—Conveyancing Act, 1881, s, 31.—Where the sole trustee of a 
will died in the lifetime of the testator, held, that a petition wds neoes* 
saiy for the appointment of a new trustee.— In re Amhlei^s Trusts, 
59 L.T. 210. 

• (ii.) Ch. D ,— Breach of TKUst~-Duty to e^iforce Payment of Trust Funds-^ 
Payment hy Executors of a Legacy de tonie Propriis—Right of Creditor to 
call on Legatee to Refund. —Trustees must take prompt proceedings to 
enforce paymeAt to them of trust funds, especially if by the terms of 
the trust payment has been deferred for a specified time. The only 
excuse for not taking proceedings is a well-founded belief that pro* 
eeedings would be fruililesB; and the burden of provin'g the groimds of 
such belief is on the trustoes. Semhle, that if in an aotion against 
executors for a legacy they admit assets, aucl are ordered to pay de 
honis propriis, an Unpaid creditor can call on the legatee to refund if 
the leg^acy has in fact been paid out of the testator’s assets, but not if 
it has been paid by the executors de bonis propriis.—Billing y. Brogden, 
L.B. 38 Ch. D. 54G. * 

(lii.) Ch, !D.— Duty to Recover Trmt Property — Forged Mortgage. —A person 
claiming to be transforoe of a mortgage of trust property gave the 
trustees notice of the mortgage. They, were convinced that the 
( mortgage was forged, but took no steps to interfere with a sale of the 
property under the mortgage, and accented the balance of the pnrohase 
money. Held, that they were not bound at their own expense, and 

' without an iudemnity from their gu-c trusts to take steps to 

question the mortgage, and wore not answerable for the loss if any had 
oocarred.— Tudhall v. Medlieott, 36 W.B. 886. 

(i^.) Ch. D.— Broach of Trust—Liability for. —A trustee who does not inter* 
fere in the exeontion of the trusts must contribute towards repayment 
of a loss caused by improper investments made by bis oo-timstee.— 
Bacon v. Camphausen, S8 L.T. 851. 

(v.) Ch. D.— Discretion—Payment info Court—Effect o/.—A testator in 
settling a legacy to each of his daughters, declared that the trustees 
might, if they should think fit, advance a portion to the bnsband of any 
daughter. %e legacy of one daughter paid into Court under the 
Troatee Relief Act. An application was m&de for an advance to her 
husband to which the surviving trustee assented. Held, that the 
trastees had determined their discretion by payment into Court, that 
the discretion being a personal one conld not be exercised by the Court, 
and that the advance could nut be roade.-~/fc Net.tlefold*s Trusts, 
69L.T. 316.' 

(vi.) Ch. D.— Payment of Premium on Policy — Lien — Salvage. —D. was 
trustee of a term of 100 years, if W. should so long live, in lands. The 
trusts of the term ^ere to keep down the interest on mortgages of W.’s 
life estate, and to pay the premiums on policies effect^ by way of 
collateral security. W. was adjudicated bankrupt. 'The rents of the 
lands being insnffioient, D. paid a premium. On W.’s death, held, that 
the trustee’s right was to be recouped only out of his trust fund, and 
that as the policy was not part of the fund of which D. was trustee, he 
conld not claim, as against W.’s trustee in bankruptcy, to be recouped 
the premium paid.—Tn re Earl of Winekelsea*8 Policy Trusts, 59 L.T. 
107. 
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Vendor and Purchaser 

(i.) Ch. D.— of Under Leave — Receipt 0 / Superior Landlord—Con~ 
veyaneing Act, 1881) f' 3, su&-8. 5—Suminofif;.—On a Bale of an under 
the contract providtrig* that the vendor shonld pixMlaco the receipt 
for the last {>ayment of rent, held^ that the prodaotion of a receipt from 
the groinid landlord to whom the vendor had paid the rent under 
threats of distress was not sniHcicnt. Held, that, though the vendor 
took oat the sammons, the purchaser was entitled to a return of his 
deposit with interest and costs.— Be HUjgiws and Percival, 57 L.3. Gb. 807; 
69 L.T. 2;3. 

(ii.) Ch. D. — Sale by Trustee —No Power of Sal^ — Ratijicalioii — Time — 
Reasonableness. —A parohaser having found that the vendor was only a 
bare trustee, required that the beneficiaries shoul^ ratify the contract. 
The veirdor at first refused, but afterwards* promised " without 
prejudice" that it should be done, ffchl, that the puichaser might 
have rescinded on the first refusal of bis requisition; and that as the 
vendor could not himself make a good title, or compel a conveyance by 
those who conld, the purchaser was not bound to give him time. Held, 
also, that a delay from August to November was a reasouablo time, 
if the purchaser had been bound to give it.— tec v. Soamev, 
36 W.R. 884. . 

Watercourse 

(iii.) Q. B. D.— Right to PoUuteSaring of—Land Drainage .let, 1861— 
J*rescrip1i<m.— A person ennied on the busluess of a fellmongpr on 
certain premises since *1832, and discharged his refuse into a stream. 
Qmerc, whether he had acquired in 1861 a pi'escriptivo right to pollute 
the stream. Held, that the right (if any) which existed in 1861,,and 
was saved by the Land Drainage AcV<^id not justify the discharge of 
the refuse of jfnotlior business commenced since, though the burden on 
tho Borvient tenement was not incieasod.— ClarVe v. Somersetshire 
Vraimiije Commissioners, 57 L.J. M.C. 96; 36 W.R. 890. 

Water Bates 

(iv.) Q. B. D.— Annuol Value — Rack-rent — Gross Vahtc — Waterworks Clauses 
yii’f, 1847,^!. 68.—A water company was empowered by its Act to charge 
rates on the " annual rack-rent of the house if the same be let at 
rack-rent, and on tho annual valuo if and white the same is not let at 
*rack.ront." Held, that an owner occupying his house must be charged 
ou the gross as distinguished from the net annual value.— Stevens v. 
Barnel Gas and Witter Co., 57 L.J. AI.C. 82 j 36 W.R. 924.' 

(v.) Q. B. —Unoccupied Houses — Owner's Liabilitij—Waterworks Clauses 

Act, 1847, s. 72 .—The owner's liability for water rates on an unoccupied 
house ceases ou the quarterly* day of payment next aftor the house has 
become unoccupied.— Bidtish Empire ilutunl Life Assurance Co. v. 
Southwark oniI Vauxhall IFuffir Co., 59 L.T. 321; 36 W.B. 894. 

WiU:- 

(vi.) C. A. — Cousfracfimi — Codicil — Revocation of Legacy. — Testatrix 
beqtfeathed her watch to M. and her bixioch to J, She also bequeathed 
£200 to M. A codioil, after reciting the legacies of the watch and tho 
brooch, oontiimed, " Now I hereby revoke the said legacies in favour of 
M. and J., and declare that my will shall be construed in all respects as 
if the names of M. and J. had not been inserted tbei'ein, and in all 
other respects I confirm my said will." Held, that the legacy of £200 
woe not revoked.— Boote v, Dutton, 59 L.T. 21. 
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(i.) Ch. — Construction—Gift Over on Marriage — TaWttg JCffcet on Death. 

c —^ gift over 04 the marriAge of the legatee takes effect on hie death, 
although under the gift over such legatee takes a life interest in part of 
the subject of the gift.— Scarborough v. Scarborough, 58 L.T. 8^1. 

(ii.) Ch. D. — ConstmcUon^fmpfied Estate Tfi»?.- 7 -Dcvl 8 e of land to A. for 
life, and if he should die without leading a son, ovor. A. died leaving a 
sun. Held, that there w^s an implied gift to A.’s son, -which, following 
the gift to A. for life, was equivalent to a word of limitationi and, by 
the rule in Shelley’s base, gave A. an estate tail.— In re Bird and 
BarnartVs Contrticf, 59 L.T. 160. 

(iii.) Ch. D.— Cnjisiruction—Class Gift—Death in Testator’s Lifetime—‘Sub¬ 
sequent Gift, Ortgiiial or Suhstitutionanj. —Gift on trust for sisters, 
nephews and iVeces, the share of each nioco to be held or^ trust for her for 
life, reuiuiudcr for her (children as therein mentioned ; in default of 
children her share to be in trust for the surviving nieces. The will 
continued—**If any niece shall die in my lifetime, her share shall bo 
for the beno&t of her child or children.” Held, that the child of a 
niece who died before the date of the will took nothing under the gift. 
—Chinehj v. Hillf 67 L.J. Ch. 801; oQ L.T. 303. . 

(iv.) Ch. T> Construction—Purvey of J'^isposul- —Testator gave his 

personal estate to his widow for her own use so long as she should 
live, and on her death directed the remainder of his )>ei'8onal estate) 
-which miglit then exist to be “ mode into money,” uud bequeathed the 
( same to his brothers, and appointed his widow co>cxecntrix. There was 
a sum of emth at the bank. Ifeld^ ihnt Aie widow had not an absolulo 
power of disposal, but only a life estate, with a right of enjoyment in 
' B|)ecie, and that the cash must bo iurcsted. — Holden v. Smith, 
67 L.J. Ch. 648. 

(v.) Ch. D.— Dcrise to Trustees — Lcriul E-l<itc.—Devise of freehold and 
fixtures to trtiutees, thoir heirs and assigns on trust for A. for life, but 
snbjout to a condition to repair and insure, and from and after his 
doceMe unto and to the use of the trustees on trust for his children. 
Mortgage and (rnsfr estates v^re devised *' unto and to the use ” of the 
trustees, Ac. There was a provisiou that on the appointment of new 
trustees the estate should be "vested” in them "upon and for the 
trusts ^nd purposes aforesaid.” Held, that the trustees took no 
estate in the freeholds during A.'s life. A condition as to insui'ing and 
repairing by the tenant for life can be oufurced by the reaiuindermau, 
and therefore docs noc require an estate to ba vested in the trustees.— 
Tudhall V. Medlicott^ 36 W.R. 886. 

(vi.) Ch. B. — General Porrer of Appointment — Exercise—Wills Act, s. 27— 
" lu/entiou.”—'I'o tiscertaiu whether a testator has ehown an 

intention not to exercise a general power of appointment reserved by a 
settlement made by himsolf, the will only can bo looked at. In a 
marriage settlement a general power of appointment was reserved to 
the husband by will “expressly referring to this power or the subject 
thereof.” By bis will (not referring to the power) he gave his residae 
on trusts differing frdoi those declared by the settlement in default of 
appointment. H/ild, that the power was exercised.— Mason v. Thome, 
L.B. 38 Ch. D, 630 j 57 L.J. Ch. 039. 

' See Uusband and Wife, p. 11, ii. 
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Administration: 

0.) Olx. D.- — Trtuiiit /or Lift-—or Inrouic .—Testator 

bought herediLatncDts, in consideiatiou of an annuity for lives seonred 
hy hin covenant and by a charge on the hereditaments. He devised 
and bequeathed his real and personal estate to tenants for life, with 
I'utntiiiiders over. Jfeld, that the annuity ought to be capitalized and 
paid out of the corpus of the testator’s estate, and that past and future 
payments of the sinnuity ought to be adjusted on that footing OS'between 
the tenants for life and remaiudenneii.— Jone^i v. Mannm, L.R. ' 39 
Ch.D. 534; 57 L.4. Ch. 1017 ; 59 L.T. 499 ; 37 W.K. 9. 

(ii.) Cll. D *—hifiiilrciii Estate— Senived Creditor — on Dvht. —In the 
administration of an insolvent estate, a mortgaged property of the 
testator was sold, and the proceeds paid into Court. Held, that the 
mortgagee was entitled to have the procet'ds a)>plied, Krsl in payment of 
iuierest to the date of payment, and then in payment of principal, 
and to prove for the unpaid balance of principal, but that the amount of 
his proof could not exceed the amonnt of principal due at the date of 
the judgment in the action.— h’imj v. Chick, L.R. 39 Ch.D. 667; 
37 W.R. 233. 

I 

(iii.) Ch, D.— Will nf Married Winnau—Snifhn Husband aijainitt Evecutor .— 
A married woman, who had no testamentun capacity, made a will. The 
husband allowed it to be proved, and afterwards brought an action in 
the Chancery Division against the executor to recover two sums of 
money bequeathed by the will to persons other than himself. Held, 
that the husband conld not contest the wife’s testamcotui'y ca{>aoiiy 
in such action, but ought to have applied to the Probate Division to 
recall probate.— Smart v. T)iJinter, 37 W.R. 213 


C 
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(i.) P. D.— Leiie/'.s of — Cnrinnalunces^Prohale vlci, 1857, ff. 73 — 
GtuHf to Nuuiinecof Creditor.- J^ettorB of admioistmtion, with the will 
aoiiexed, had been {'mnted to a crediior. The Court, on the application 
uf the creditor, and bcin^ satisfied that there were “special circutn- 
stances,’* and that the estate was insolvent, rescinded the grant, and 
made a grant to a nominee of the creditor, such nominee to be approved 
by the registrar. —hi the Ooiuls of Broivn^ 69 L.T. 523. 

Attachment:— 

(li.) C. A. —Potltion for Juiliriul i:ieparutiori~(Jrdvr to i’uy Alontoj or 'jirr 
Bond cw Securihifoy U'iYe’#i Cost^ — l)efaidi~Pehforn* Act, 1869, >f. 4-. — A 
husband,, whoso wife iK seeking jndicial scpaithtion, may be attached for 
uonteDi])t*in failing to obey an order to pay money Jiito Court us security 
for, or give a bond tb pay, the wifo*8 costs. - Bates v. Bates, 37 W.H. 230. 

(ill.) Ch. D. — l{eccirer—Failure to Pinj Mtiuey into Courts Discretion of 
Court—Debtors Act, 1869, ». 4, submS. 3— Drhlors A^t, 1878, s. 1— rriri(e<iv 
of ParUaiiient .— A member of Parliament was appointed receiver by the 
Court. lie waa ordered to pay into Court a balance found due from him, 
and failed to do so. After a niociou to attach him was made, the money 
was paid, and tho motion stood over by arrangement. On the motion 
coming on for hearing, he swore that ho had no nieauH, and that the 
money was paid by a friend, and claimed privilege freni uiTCst as a 
member of Parliament. Held, that he was liable to imprisounient as a 
pei-son acting in u lidiciary capacity ; that it was not a case in which 
the Court should, in its disoreiiun,- refuse to attauh, and tiiat 'the privi. 
loge of Parliament did not apply. — Grnl-Dans v. Harris, 37 W.R. 151. 

Bee Practice, p. 45, Hi. , 

Auctioneer 

(iv.) Ch. D. — TteniMnerutum .— In an Jictitm for ihe adniinistmtion of a 
te.stator'H estate it was agreed, with the consent of the chief clerk, tbul 
some of the testator’H real estate, which was subject to a mortgage, 
should bo Bold by tho mortgagees under their power uf sale. Hvltl, 
after the sale had been effected by auctioiicerR ompluye<l by tho nuu'i- 
gagees, that the niurtgagccs ought only to be allowed such ptut of the 
charges paid to theauctioiieei’s as would have been allowed toauctiuneers 
selling the property under the order of the Court.— ^Y^^Iford v. 11 afjmd, 
69 L.T. 397. * 

(V.) Ch. D. - Ball! hy Orih'r itf Coui f — UeiiosU-'-l’aijmenf io Bolit'ilur. — Ueal 
estate was ordered to be sold out of Court by the plaintiff, the purchast!. 
money to be paid into Court Tho coudibions of sale disclosed that the 
sale was by order of Coml. The nuclioneer paid the d(T»nsit to tlic 
vendor’s solicitor, who foiled to pay it into Court. Held, that the 
anctioneer had discharged Ids liability with respect to the deposit. 
Semhle, that a enstom on tho ])art of auctioneers to pay sale moneys to 
their vendors’ solicitors without express anthority, cannot be supported. 
—Brown r. Farehrother, 58 h.d. Ch. 3. 

Award 

(vi.) H. Ii.— Compe»MaffOn— An ard Apparenthj AmiiyuoMs. —The appellant 
granted to D. mills in a streum forming the outlet of lochs nearly sur¬ 
rounded by his property, “ reserving” all his “ rights in the lochs ’ and 
stream, “ exco]>t the jdglit therein connected witli ihe inills.” The 
capacity of tho lochs had been incieased by embankments on the 
appellant’s land. Thu rcH|>oudcutH, waterworks commissioners, acquired 
tho lights of I)., and look from tho appellant, under their conipulsoiy 
powers, a small piece of land, and way-leave for a pipe by which they 
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diverted the water of the stream, in a claim fur compenctation t)ie 
arbitrator (1) found the appellant entitled to i^60 for tho land and 
way.lfave ; and (2) in uuso the appellant should be entitled to uorapeu. 
eation for any right and interest in the luohB, found £:J.0(X) ‘'to bo tho 
amount to be paid iu respect of the right and interest to bo acqiuL'od 
from him " in the foresaid waters and the embanknieuts, including tho 
sum of £l,6o0 as tho estimated price or value of the embankments.** 
Held, that the award was good, us the arbitrator hud valued only 
one thing, the enhanced value of tho water iu the loch, and had not 
valued the embankments as a separate subject, but Jiad included as a 
factor of value tho right obtained by the I’cspoudents to have* 
the embankments left standing. — Lord Ulmih^re v. Baytte, 
L.K. 13 App. Cas. 631. • 

« 

Bankruptcy 

(i.) Q. B. D.— A^\,mdwi:nt of AOJiidictitiun — Jnritidiction. — There is no 
power to aunul an adjudication except undor the provisions of the Bank* 
ruptcy Act. The discharge of a buukrujit having been granted on the 
payment of a dividend, the dividend having been paid by the bankrupt's 
brother, the County Court Judge, on application made to him, annulled 
the adjudication. Jlcfd, that even if there had been jurisdiction, the 
order ought not to have beou niaile.— 1C. />. Board Tradr ; in re G'dl, 
58 Ii.J. Q.B. 8; 59 L.T. 778 ; 37 W.K. 1G4. 

(ii.) Q. B, "D.—^Coinjiiefe iJistrib^dion of l^roycrtij — Jin'isdiclion io Decide* 
l^ufi>homs — Bankruptcy Act, >883, 102, kiih’S. 1.—Tho bankrupt did 

work for X., uuder a contract, payment to be received upon an aichi- 
tect*s certificate. Certain fittings were to be supplied for £'.)3, to bo 
procured from M. This amount w'as increased by tho architect’s 
tiircction to £137. Neither of these sums was paid by tho bankrupt to 
111. After tho bankruptcy M. received £95 from X. on giving him an 
indemnity. The trustee applied to X. for the whole £137. Tho architect 
rofubed to give any cciiifiuate except for the difference between £137 
and £'J5. On tho trustee’s motion for an order directing tho architect to 
certify that £137 was due from X. to the barskrupl’s estate, and 
directing X. to pay such sum, the County Court Judge considered that 
lie hud no jurisdiction. Hidd, that ho hud jarisdiction, and ought to 
liave made the order.— B. y. Cro-y; in le Jfull, 58 L.J. Q.B. 5. * 

(iii.) Ch., — l.'omposdloii — Annuhiianl — Discfunyc cf Hurcty.— An order 

adjudging tho debtor bankrupt and unnulliiig a composition, discharges 
the liability of a surety for the payiiieutof instaluK'Uts due in pursuance 
of the composition.*— IPa/ton v. Coo/.-, 37 VV.R. 189. 

(iv.) C. A..-^('f>myosilioii — lUtnhny on i’rcddocr—liankcujifvy Act, 1883, 
.V. 18, ;<uli-s. 8.—A composition is binding on nil creditors so far as relates 
to <lebts and liabilities from which a debtor w'oiibl bo discharged by an 
order of discharge iu bunkrnptcy.-- FUvt v. Bornaril, L.H. 22 Q.B.D. 00 j 
58 L.J. Q.B. 53} 37 W.R. J85. 

(v.) H. Xi.— lJ'o7;d'Uct cf Banl-)-vpt — Banlruytcn A^t, ]883, ks. 24, 28 
Refunal to Submit to Medical /j,'.r«mi?fa/iort.--Decision of C.A. {see 
Vol. 12, p. 88, vii.) affirmed. —Board of Trade v. Blufk, Ij.R. 13 App. 
Cas. 570; SO L.T. 734. 

(vi.) Q. B. B .—DcfauUitxy Trui^lee— t'ommittal.-- A tiustco liaving fjiili*d to 
pay certain money's into tho Bai)ki-u]>tcy Kstates Account, and to 
comply with an order of the Buaid of Trade to pay such moneys, held, 
that an oixier U> commit him iiiuht bo umde imniediulely. the order to 
lie iu the office for a week.— B. i). Hoard ol' Trade, ia ce Kichohon. 
37 W.K. 230. 

<• •* 
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(I.) Q« B. D,— Disclaimer — l‘ro})ertii held J'rout Crmcn — Banki'upiey Act, 
1888. ss. 56. 150.—The trustee may discUtim the estate and interest ol' 
the baukropt in property held by him of the Crown.— Thomas; 
in re Trotter, 67 L.J. Q.B. 574. 

(ii.) 0. A. — Disclaimer—leasehold rropertij—Mortgrujc --Vesting Order — 
Application by Lessor — Banlruptcy Act, 1883. s. 55, (1), (0).— 

A loasee mortgaged his leasehold by siib-deinise and became bankrupt. 
His trustee disclaimed the property. Held, that the lessor was 
a person claiming an interest in the property, and that on 
his application an order might properly lie made excluding the 

* mortgagee from all interest in and security upon the property, unless 
be should elect to accept a vesting order under s. 65, sub.s. 6. Qu'/to, 
whether tlie liabilities and obligations imposed by {hich order are those 
of tlic original lessee, or such as would be incurred by an osKignee from 
the original lessee.— E. p. Clothn'orkei's' Comitany; in re Finley, L.R. 21 
Q.B.D. 475 ; 57 L.J. Q.B. 026; 37 W.R. (1. 

(iii.) Q. B. D.— Disclaimer r*/ Lease — Breach of Contract by Tritsiec — Personal 
iAahiUty—Bankruptcy Act, 1883, s. oo,siib-H. 2— AyrictUtural Holdings Art, 
1883, s. 8.—The tenant of a farm, resirainod by his agreement from 
selling the hay gi'uwn on the farm, became bankrupt. Tho trustee sold 
bay in breach of the agreement, and then disclaimed the farm. Tho 
landlord sued for removal of the hay, and the trustee connter.claiuictl 
for unexhansted improvements. Held, that the trustee was personally 
liable for his wrongrul act. and tlyit the connter.claim could not be 
sustained, as arbitration is compulsory in a dispute between landlord 
and tenant.~Sc/u>/io/d v. Jfincks, 37 W.R. 157. 

(iv.) C. A. & Q. B. D. —Equitable Ececutinn against (roods— Co7npLetiun of 
- Bankrapteg Act, 1883, s. 45.—Where execution was issued against 
the goods of a debtor by a jodgmont creditor, and an order for tho 
apiKiintmeut of a receiver was made by a judge, but the execution was 
not completed by seizure and sale before the debtor was adjudioate<l 
bankrupt; held, that the creditor was not entitled to retain the bouofit 
of the execution as against the trustee in bankruptcy. —E. p. Moore : m 
re Dickcusoii, 37 W.R. 80 and ISO. 

(v.) C.i ^.—Secured Creditor — Uercircr — iSonkraptcg Acl, 1883. 8. 

8iib‘Ss. 2, 46, 168, suh-s. 1.—A creditor, on whose judgniciil goods have 
been seized in execution, and are held by a receiver under an order, is 
nut a secured creditor entitled to realize as against the trustee in bank¬ 
ruptcy, and is not entitled to take the benefit of tho execution, unless 
completed bv seizure and aule. -E. p. Charnngton; in re nickcnsmi. 
58 L J. Q.B. 1. 

(vi.) O, A.,— dadgmenf —Petition Founded on- Appeal—Stay of ProcfteiHuys 
— Power to go behind Judgment—Bankruptcy Acl, 1883, s. 7, suh^ss, 3, 4. 
—Where a judgment debtor, after receipt of a bankruptcy notice, gives 
notice of appeal from the judgment on which tho notice was founded, it is 
in the discretion of the registrar whether he should stay the petition 
pending the appeal. The Court cannot, on the hearing of the petition, 
go bobind ^ judgment, unless it is alleged that there has been fraud or 
• collnsiou, or an evident niiscarriage of justice.— E. p. Scotch Whiskey 
Distillers; in rc Flatau, L.K. 22 Q.B.D. 83j 37 W.R. 42. 

(vii.) C. A. - Judgment by I'onsf’nl- -Failure to File Order — Bankruptcy Fotice 
— Ueidors Act, 18G8, i-. 27. Wiiero a creditor, in whose favour a jndg* 
uient has been enteroU up by consent, omits to lile the Judge's order, 
he may t^ervo tho debtor with a bankruptcy notice founded on such 
judgment.— K. p. finest; in rc Bussell. 37 W.IL 21. 
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(i.) C. A. — ?{otice—Rijlit to Issue—Tnistce of Jiiihjincnl Crcditoi —l/fiMi. 
ruptoj Art, 1883, n. 4, snh-H. 1 («;). -The trustee iu bantcraptcy of a 
judgment creditor is not entitled to issue a bankruptcy notice against 
the judgment debtor in respect of the judgment debt. —fC.ji. Harj-iu : 
in re Gohlriuo, L.U. 22 Q.B.D. 87j 08 LJ. Q.li. 3; 37 W.R. 228. 

(ii.) C. A.- Koticr - A/laHment of Shares—Patjntent pj'crcnted — Baukrupicy 
Art, 1883, s. 4, subs. 1 (f/).—A judgment creditor iiaviiig served a bank* 
rnptcy notice on thti debtor, obtained a charging order on certain shares 
belonging to him within the seven days allowed for payment. Held, 
that the debtor was not provonted by the attactiuj<jnt from payhtg the 
debt, and was not entitled to have the notice set aside.— B. p. McMnrdo ; 
ni re Sedijvurk, 37 W.R. 72. ^ 

(iii.) Q, B. "D, ■ -Grdrr and- Disposition — Veht^ (!ron'ivj*Due in Course of 
Trade — Dr/smit itf Hirhtrj A'jrrempnt—Baukniptry Act, 1883, s. d 1, 
nuh-s. (ih ).—The debtor deposited with the creditor as seenrity a hire- 
purrhnse Agreement by which he Inui agreed lu let furniture to be paid 
for by instalments. N<i notice wsia given to the hirer. //«/d, on the 
bnnkriiptcy of tVie debtor that the amount payable under the hire- 
piirohsise agreoinent was a detit growing due to the bankrupt in the course 
Ilf his trade, and that it was in his ni'der and disposition and passed to 
the iriisLec.— ll. p. Jtaudiitris : iv rr Dans {Bo. 1). 37 W.R. 111. 

(iv.) C. A. — rrlitioiii)4>i i’redUor--fiecf>ircr —/>o»A:riipfcj/ Art, 1883, s. 6 .— A 
receiver in Chancery, appointed by the Court in an action, cannot 
maintain a pi'lition in bankt^iptcy a.s a creditor for moneys due to him 
as receiver.- -B. j>. Sorker, in- ,r Sackrr. 37 Ij. 3. Q.Ji. 1; 37 W.R. 204. 

(v.) C. A. & Q. B. D.— Srbeiiio—Application to Hesciml rtecriring Order—^ 
iiankniptnj Act, 1SS3, .'•> 1 . 18,104.—A receiving order having been made 
ifguiiiKl the debtors on their own peiition, they proposed a scheme 
wliich the creditors were willing to accept, ami with the assout of the 
cteditors uppii(>d to tile County Court to rescind the receiving order. 
Hrhl. that the registrar was right in refusing to do so. —In rr Dijuni ; 
c. p. ni!rnn, 30 L.r. 770 ; 37 W.R. 70 and Kll . 

(vi.) Q. B. D. —— A7itr-nni)lial —13 Klia., s. 5.—An aute-iiupiial 
settlenu'ut wil^ be set aside where the marriage was eiitered into solely 
for the purpose of making the settlement valid, and w'here (he parties 
would never have married but for a desire to put the settled property 
out *of the reach of the settlor’s creditors.— E. p. (hoprr: in ,r 
57 L.T. 774. 

(vii.) Q. B. D.— Transfer of Adious —Cnnl/'upfri/Act, 1883, s. 102, suh.s. (4). 

A trustee in bankruptcy applied to have three actions theu pending 
in the Queen's Jiench Division transferred to the judge in bankruptcy. 
The bankrupt was plaintiff in the first action, and in the other two the 
defendant in tho first action was suing the bankrupt. The defendant 
in (he first action had been ordered to pay money into Court. Held, 
that no advantage would result from the transfer, and that the trial of 
the first action would be delayed thereby.* Application refused.— 
E. p. The Trustee. ; in re Boss, 37 W.R. 253. • 

Bastardy 

(viii.) Q. B. B.— Serrice of SHimnons—Last Place of Abode’* — Bastardy 
Latvs Amendment Act, 1872, s. 4. —Defendant had appeared to two 
iiasturdy sumiiiunses, taken out by the complainant, which w'ere dis¬ 
missed. Having reason to expect another, he, without the knowledge of 
the complainant, left his father’s housoi where he had resided, and 
resided elsewhere. The third summons was left at tlie father's house. 
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I ^ Ueldi by Stepheu J., that as the defeudaut had taken ailother residence 
the father's hoase was not his'Maat plaoe of abode,” and the service 
was bad. Held, by Manisty J., that the father’s house was the ” last 
• plaoe of abode,” and tlio service was good.— Req. v. tl>c Tl'mton. 
59 L.T. 382. 

Bill of Exchange :~ 

0*) Q. B. D.— Ranker—Negligence — Forgwij—'■'Fictitious ornon-exisimt'’ 
Payee—Jiille of Fnclwnge Act, 1882, s. 7, enh-s. H.—N., a foreign 
correspondent of the plaintiffs, was in the habit of drawing bills on 
them, payable to the order of C. A Co., a foreign firm. A clerk of the 
plaintiffs forged the signature of V. to bills purporting to be drawn 
by V. on ^bo plaintiffs, payable to the order of C. A Co., and resembling 
the bills which Y. was in the habit of.drawing, and placed among the 
plaintiffs’ correspondence {ictitions letters of advice with rospect to 
such bills resembling those ordinarily received from Y. The plaintiff.s 
accepted the bills, and the clerk, having forged G. A Co.’s endorse- 
tnents on the bills, obtained itaymeut of them from the defendants, the 
plaintiffs’ bankers. Hehl, tlxat the pluiuiiffs had not been gfiilty of 
negligence, that. C. & Co. were not **iictitioo8 or non-existent” 
payees, and that the defendants were not entitled to debit the plaintiffs 
with the omonrifc of the bills .—Vaglirnio Brnlher.-* v. Hank of Enfflaiid, 
L.R. 22 Q.ll.D. 103 ; 68 L.J. Q.B. '27. 

BiU of Sale, 

(ii.) S. Xi.— Affer‘Acquired Propcrfu—Statutory Form—Billit of Sale Act, 
1882, se. 4, 5, 9.--Decision of C. A. (nee Yol, 13, p. 0-t, v.) affirmed.— 
Thomas v. Felly, L.R. 13 App. Cas. 506. 

f 

(iii.) H. tt.—Assigvment of After-Acquired Prosierly—Future Rook DehU .— 
Decision of C. A. (secVol. 12, p. 20, i.) reversed .—Tnilhy v. Official 
Receiver, L.R. 13 App. Gas. 523. 

(iv.) C- A. & Q. B. D,— Assignment of Hiring Agreement — Rills of Sale 
Act, 16S2, s8. 8, 0 —Bankmiptcy Act, 1883, s. 44, «ub-s. tii.—A debtor 
deposited as security certain hire.pnrchase agreements of furniture, 
lie afterwards exeented an assignment to the creditor of all his interest 
udder the agreements. On the bankruptcy of the debtor; held, that 
the assignment was an assignment of a chose-in action, <.nd did not 
require registr.ation as a bill of sale, and that tho assignee was 
entitled as against the trustee.— 1C. p. liaivlingM ; m re Dai-is (No. 2), 
37 W.R. 142 and 203. 

(v.) O. A. — Register—Rectif cation— Affiidavit —0»ut«SfOU^ of Partienlavs — 
Rills of Sale Act, 1878, s. 10, sub-ss. 2, 12, 14.—Decision of Q.B.D. (see 
Yol. 13, p. C5, iv.) affirmed.— Crew v. Cummings, L.R. 21 Q.B.D. 420 j 
57 L.J. Q.B. 641. 

(vi.) H. Zi»— Transat^ion Equivalent to Mortgage—Rills of Sale Act, 1882,19.9 
— RaiUcays Clauses Act, 1845, s. 97— Tolls .—Decision of C. A. 
(see Yol. 12, p. 56, ix.) affirmed.— Manchester, Sheffield and Lincolnshire 
kaihoay x. North Central Wagon Company, L.R. 13 App. Cas. 654; 

. 69L.T. 730. 

(vii.) Q« B. D.—Consideration—” Truly setfwth ”—Rills of Sale, 1882, s. 8. 
—A bill of sale purported to be given for a sum " then owing ” by the 
grantor to the graot^. As to £126, part of that sum, the facts were 
that the grantee hod accepted bills to that amount payable to creditors 
of the grantor. It was arranged that the grantee should pay, and he 
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did in fdob pay, tlio bills when due. They were not due, and had'not baon 
paid, at the date of the execution of the bill of sale. It was admitted 
trlmt the transaction was (ond Jide. Held, that the £120 was not 
" th^ owin^,” that the consideratiun was nut trnly set forth, and that 
the bill of sale was void .—Huyer v. Miiidleivichj Oi) L.T, 400. 

Bombay Civil Fund 

(i.) C. A.— Bombay Civil Fvnd Act, 1882, a. 6—3fode 0/ Trial. —On an 
application to presenbe the mode of trial of a question alle^d to arise 
between the applicant and tlio Secretary for India as to the liability of 
the fund, thu Court will nut enter into any eiiqniry«s to the nature of 
the applicant's claim. Ordrrf'd, that the parties should proceed by 
RtaU'iuont of claim, defonee, and reply, and generally as nearly as may 
be to the proCecdiii{;s in an aoti(«.--7?. />. Prini/lr: iif ir Bombay Civil 
Fund Art, 1882. L.R. Oh. D. 300. * 

Bond: 

(ii.) C« A.— (^nmhtion- lU’iiiil/y ~ hijniictiou .—A., on entering the employ¬ 
ment of the N. Rank, executed a bond in a ]>enal sum, ttouditioued to be 
void if A. shonld pay tu tho N. Bank the stated penalty as liquidated 
damages in case, within two years after retiring from the employment 
of the N. Bank, he should accept employment with any other bank 
witliin ( wGUty miles. A. left the N. Bank, and immediately accepted 
omployment w'ith another bank within twenty miles. Held, that the 
N. Jiaiik was entitled to an injunction to restrain A. from accepting 
such cmployuietit. Niitioiiii^ Prnrivcfof Bank of Enalnud .v. Marsthnll, 
37 VV.K. 183, 

Building Society :~ 

(iil.) C, A.— Arbitration—Bttijmlu bftu’ecn Sncirfij and Member—BitHdina 
^ionvtirnAcf, 1884, x. 2.*-Decision of Ch. D. (<e« Vol. 14, p. 4, iii.) 
affirmed.— Mtniir.ipal Prrimuirnt Ih restmnit BnihUntf Sorirtij v. Kiclundy, 
L.K. 39 Ch. 1). 372; 58 L..T. Ch. 8; 37 W.U. 184.. 

(iv.) Q. B. D. - - Tiovi'oivimj Poivt'i'M—Deposit Safe for paitf Loan —Ultra 
i'irrit—Building Societies Act, 187*1.—An unincorporated buildingsooiety', 
with no power to borrow, borrowed money on the seenrity of promissory 
notes of the directors to be paid nut of the funds of the society. The 
society was afterwards incorporated and acquired borrowing powers, 
'riic lender gave np the notes of the directors, and received instead a 
deposit loan note of the society. Held, that the deposit k«u note wa't 
not binding on the society.— E. p. Watson, 57 b..T. Q.B. 1109. 

See Mortgage, p. 42, vii. 

Chanty 

(v.) Cb. J),~~Cihj of London Parochial Charities Act, 1883, s. 10— Veeteil 
Interest. — A vested interest under the Act is an interest of some persoii 
who has received, for his own boneiit, au omplnment in respect of an 
office which he has held. 'I'he rector and churchwardens of a parish, 
who have received, and applied towards tho retire of a parish church, 
part of the inoome of a charity, have no vested interest."—ife Sf. John 
the Erangelist ; l/Awgre's Charity, 69 L.T. 617. 

(vi.) Ch. D.— City of London Parochial Cluu'ities Act, 1883, ss. 6, 7, 10— 

Conseerafed Qi'mind—User for Secular Purposes—‘Corporation—Vested 
Tnici'esfs. — Houses were built on consecrated ground and tbe rents were 
for 300 years applied for general parish purposes. Held, that they were 
charity property within the meaning of the Act. Aohurch was vested, by 
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'• an Act of Henry VIII., in the parson, chnroliwardens, and parishionors of 
a pariuh. Land was held by the parson, charchwardens, and parishioners 
under a lease granted in 1587, “for the relief of poor, &o., persons of 
the said parish, and the necessary repai’ations of the i4iid parish 
ohuToh.** The rents were- applied for general parish purposes. Held, 
that the parson, churchwardens, and parishioners were a corporation 
for the purpose only of taking the church, and that the property was 
not taken by them to hold as their own, but was charity property. 
Held, also, that the parson, churchwardens, and parishioners had no 
“rested interests” in the property. Rt. Alphn^e, London IVnll, 
59L.T. 614 .. 

Colonial Appeal: ~ 

•i 

(i.) P, C. — Appealable A-mount — Special. Leave to Appeal. —The mcasarc of 
valne for determining whether a defendant is entitled to appeal is the 
amount recovered by the plaintiff in the action in which the appeal is 
brought. The Privy Gonnoil will not give special leave to appeal on 
the ground th.nt iroportont questions of law are involved when it 
appears that the respondent is too poor to instruct counsel to appear.— 
AJlav V. Pratt, L.li. 13 App. Cas. 780 j .'>7 L..T. P.C. 104; 59 L.T. 074. 

See Practice, p. 47, v. 

Colonial Law 

*(ii.) P. C. — Canada — Arhilrafor—*‘Amiahlee Compottifenrs .^’—By the law of 
* Canada ubitratora must decide according to the mles of law, unless 
they are appointed as “ami.ables oompositeurs.” Arbitrators who 
were so appointed, with the knowledge of alt parties, obtained legal 
opinions with respect to the law applicable to the matters refen’ed to 
them. Held, that there was no such irregularity as to vitiate the 
award .—HoUand v. Cas^rhj, L.H. IS App. Cas. 770; 57 L.J. P.C. 99. 

(iii.) P. C. — Canada. — Partnership—Act of Partner—Liability of Firm. 
—By the Civil Code of Canada, a contract purporting to bind a 
partnership binds only the partner contracting when be acts without 
authority of his partners, unless the partnership is benefited by his 
act. One of a firm without authority from his partners made an 
advance to a person for the purposes of his business, at a fixed rate 
of interest and a share of the profits of the borrower’s business, such 
interest and share of profits to be paid to the firm. The interest was 
paid bnt no profits. Held, that the partnership was not bound by the 
contract, and that the partners of the lender were not made partners 
with the borrower.— Singleton v. Knight, L.R. 13 App. Cas, 788; 
67 L.J. P.C. 106; 59 L.T. 738. 

(iv.) P, C. — Canada. — Prescription. — By the Civil Code of Canada a 
person acquiring land in good faith by pnrebase prescribes the owner, 
ship by effective possession for ten years by viitue of his title. A. and 
B.'pnrohased adjacent lots of land. A. marked off his boundary. B. 
took possession of bis lot which included a portion of the lot marked 
off by A., and hbld it without challenge for inore than ten years. 
Held, that the marking-off by A. did not constitute possession, and that 
B.’s possession perfected his title.— Dunn y. Lnreau, 57 L.J. P.C. 108. 

(v.) P. C.-Malta ,— PHmogenitura — Descent in Hale Line Derived from 
Female—Deeeent of Barony. —The founders of a Maltese primogenitnra 
limited the succession by deed in 160.5 to the eldest and other sons of 
F., the original donee, and their respective male lines, and on failure 
of those lines to his female issue and their respective descendants in 
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a prescribed order, derived from indications in tbo deed tliat tlA line 
of descoDi was to be exclusively male bhuagh traced from a ^cma^ 
head of the line. Held, that tlie male Hue of descendants from a 
female ancestress through males were intended to take exolusively 
of females till the male line was exhausted, and consequently that 
the hnlf.hrother of the Iasi holder succeeded in preference to his 
danghier. F. also held a bai'ony under a settlement of 1674, which 
limited the same to his descendants. Held, that to the extent per¬ 
mitted by the Pragmatic of Philip IV., No. 34. F. could, by his will, 
annex the barony to the said primogeuitura, and so make it descend 
t() mules in preference to females.— D’^nuVo^v. Tri^orui, L.H. 13 
App. Gas. 806. 

Company :-r 

(i.) Ch. D. — DirectOTK - Notice of Misatimj — f^oruiaUtij. — A company invited 
applications for new shares. At a meeting of all the directors (five in 
number) it was resolved that on allotment should be made nntit 14,00() 
shares should be applied for. At a meeting of two directors (aqiiorum) 
held shortly afterwards, the resolntion was cancelled, and it was 
resolved that 3,000 shares, which been applied for,* should be 

allotted. The last meeting was held at two o’clock. Only a few hours 
notice was sent to two of the directors who did not attend. Quo of 
them did not receive his notice till next day; the other gave notice that 
he could not attend till three o’clock. No notice was sent to the fifth 
director, who was abroad. Held, that the allotments made at the latter 
meeting were void against the allottees. —In re homer District Cc/t. 
i»oJit1iited (lohl ; e. jt. Smith, Ij. tt, 30 Ch. D. 346. 

(ii.) Ch, D.— Directorti — Mi.-*/e(i.'tniice — Ne'jligenrr—Brokcraije mi Plachhj 
Cnpitol. —Direcf 4 >i*B are not liable for misfeasance on account of a grave 
error of judgment, there being no con'uption or dishonesty on their 
part. The payment of a brokerage for^lacing shares is ultra irires, and 
cannot be justified either as part of the preliminary 6 x^) 60868 ,” or as 
conducive to the objects of the company .”—hi re Favre Electric 
Accumuldior Co., 38 D.J. Ch. 48; 37 W.R. IIG. 

(ill.) C, A.— Vuregist'Cred — Direvtore — Qiialifcaiion — Shares—Tramtfer — 
Validity—Companies Act, 1862, s. 199.—See Vol. 14, p. 7, i.— Held, that 
the eight persons named in the Company’s Act were thereby constituted 
statutory members of the company as well as statntory dirpctors, with 
an obligation to continuo to hold both characters until the first general 
meeting; and that, thcrefoi'e, as no general meeting had been held before 
the presentation of the winding.np petition, those persons still were 
members” of the company, notwithstanding tlie transfer of their 
shares, and without reference to the question whether that transaction 
was fraudulent or not. Held, therefore, that there was jurisdiction to 
make a winding-up order.- In re South London Fish yfarket Co., L.R. 39 
Ch. D. 334; 37 W.^. 3. 

(iv.) Ch. D .—Life Assurance—Deed of Settlement—Poxcer to Alter—Sale of 
Business .—The deed of settlement of an unincorporated life assurance 
oonipauy contained no provision for the sale *ur transfer of its business, 
bnt provided that the proprietors might alter, amend, or re^^eal its 
laws and provisions, llesolutions were passed with due formalities to 
tako power to sell and transfer the business. Held, that a sale and 
transfer was iitira rires .—la re Aryxtn Life Aeiturnnce Co., L.R. 30 Ch. D. 
371; 60 L.T. 689; 37 W.R. 215. 

(v.) Ch, “D.-- Prospertus -’Misstatement—Measure of noniftye,s .—The pro. 
spectuR of a company stated that -C2()0,0UO share capital had been 
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4 already gubscribed. Only £35 had been in fact aabscribed, bat X. had 
'agreed to take np £200,000 in folly paid-up aharea aa the conaidemtion 
for the gale of a conceaalon, and as part payment for the conatrnction 
of worka. Held, that the atatement waa material and untrue,<iuucl that 
peraons who had taken debenture atock on the faith of it were entitled 
to damagea, to be measured by the difFerence between the actual value 
of the stock and the price paid for it.—ArniA'on v. Smith, 59 L.T. 027. 

(i.) Ch.. — RecfiJ}.ention of Regisfer—Blank Travn/ei'— Sole of Shares — Com- 
pany*8 Act, 1862, s. 35.—Decision of Ch. D. («?«• Vol. 13» 07, iii.), 
afhrmed.— E. Wct’^iher; in m Kimberley Hloinond Co.. 59 L.T. 579. 

(ii. ) Ch. D.~ -Reduction of Cupital — Prcjore.iice Sharci*. —Tho articles of a 
cniiipnuy contained no jiower to reduce capital, and provided that with 
the sanctiun of a special resulution the capital might be increased, and 
preference shares issued. First and second preference shares were 
issued bearing pi'eferential dividends at 8 and 0 per cent, in perpetuity. 
The holders of the preference shares were to have no voting powers. 
Special resolutiong were afterwards passed giving the coinpauy power 
to reduce its capital. Special regolutiuns were then passed to reduce 
the first preferenco shares from £100 to £75 each, and the ordinaiy and 
second preference shares from £10 to t7 lOa. each. The majority of 
the preference sharoholders consented. Held, that tho preference 
shareholders had taken their shares subject to any imwcr tu reduce 
capital which might be afterwards acqnived, that the company hud not 

‘ contracted, and had no power to contract, that the preferenue shares 
should uot be I'educed; aud that thoi^ was iic reason to refuse tin* 
Ranction of the Court to the reducLiun, Semble, that a company can in 
a proper case write off part of one class of shares without redacing all 
other classes of shares.' In, re Rarrom H(emafiie ^teel Co., L.R. .39 Ch.D. 
682 ; 69 L.T. 500 ; 37 W.E. 240. 

« 

(iii.) C. A. —TriJK7»n//-up— Costs of obtaining Special Act — Claim by Parlin~ 
mentary Agent. —E., a parliamentary agent, instructed by S., a promoter, 
obtained a special Act of Parliament for a company. The Act enacted 
that the costs, &c., incident to obtaining the Act should be paid by the 
company. Held, iu the windiug-up, that H., uot haring acted directly 
for the company, could not claim against the-company in respect of the 
coats df the Act.— E.p. Hanly} iw rc Skegness Tramway Co.,37 W.B 225. 

<• 

(iv.) C* A. — Winding.up — Rates — Distress for — Leave of Court. — After tho 
appointment of a provisional liquidator rates were assessed in respect 
of the premises of a company, and a distress was levied by the overseers, 
without having obtained leave, though they were aware bf the appoint¬ 
ment of the liquidator. Resolutions were afterwards passed for a 
yolontary winding-up which was continued under supervision, and 
official liqnidators were appointed. Held, that the existence of a 
provisional liquidator ought not to preveut the overseers from obtaining 
payment of the rates in full by means of a distress put in before the 
Gommenopment of the winding-up; and that, though they ought not to 
have distrained witkont leave, they ought not to lose their rights by 
having done so; and that, accordingly, the official liquidators could not 
restrain them from selling the goods taken under the distress.— In re 
Dry Docks Corporation of London, L.B. 39 Ch. D. 306; 58 L.J. Ch. 33; 
69 L.T. 763} 37 W.B. 18. 

(v.) 0. A. — WindingMp —Swpeii'ision Order.—Decision of Ch. D. {see 
Vol. 14| p. 7, iii.) affirmed.—fn re New Yot'k Ercliange, Limited, 
T .B. 39 Oh. D. 416. 
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(i.) Ch. D. — }Vin.dtntf~np Pefition — Withdrawal — Gouts. *— When a 
winding-up petition is withdrawn by the petitioner, each set of’shar^. 
holders, and each set of creditors appearing, whether to support or 
oppose the petition, is as a general rule entitled to a separate set of 
costs, and this rale applies even when the petition is presented by the 
company itself.— In re Paper Bottle Co., L.R. 40 Ch. D. 52; 
37 W.R. 214. 

« 

See Master and Servant, p. 41, v. Practice, p. 45, v. 

Copypight 

(ii.) C. A..--Title of Newspaper — Trade. Name — JtdfiHtntion. —DeciRion of 
Ch. D. C’f'e \'‘ol. 13, p. 70, iii.) affirmed.— Lironeed Vietnnl1er*s Newn. 
paper v. Binijiunn, 58 I,..!. Ch. 3i{. 

Corporation: - 

(iii ) Ch.. D,—Contract—Seal — Mutnality.’—'The defendants signed 
nnd sent to tho plaintiffs a contract for the supply of stone. The 
plaintiffs made an alteration in the coiitract to which the defendants 
assented, and the plaintiffs afterwards affixed their seal to the conti‘act. 
Jleldf that there was mutuality between the parties at the time the 
seal was affixed, and that the contract was good.— Hartford Guardians v. 
Triclietf, 5» L.T. 754. 

Costs:— 

fiv.) Ch. D ,— Adminiefratioy. — Trustees — Delay — Negligence — B.8.C., 1883, 
0. Ixv., r. 11.---The Court will not allow the costs occasioned by 
improper litigation, or by negligent conduct of administration pi'o- 
ceedings, to be paid out of an estate under its oare. The amount of 
costs allowed by a taxing master as between the client and his solicitor 
is nut couolusive as to the amount which the Court will allow trustees 
out of the estate.— Brown v. Bardeft, *59 li.T. 388. 

(v.) C. A.—Adininistrafion Action—Useless Proceedings — Delay — ll.S.C., 
1883, O. xlv., rr. 1, 11.—Decision of Oh. D. (ses Vol. 13, p. 37, iv.) 
affirmed.— Gol-drivg v. J^anensfer^ 59 L.T. 504. 

(vi.) Ch. D.— Lands C'(o«>fes Act, 1845, s. 80— Land. Vested in. Tnistee — 
Purchase Money in Court —Petition for Transfer ■-Costs, of Trustee .— 
liSnd vested in a trustee, which was the subject of an action, was taken 
by the Metropolitan Board of Works under their compulsory powers; 
the purchase money was paid into Court, aud the lauds conveyed by the 
trnslee to the Board. A petition was prosented for the transfer of the 
money to the credit of the action, and was served on the trustee. Held, 
that the trustee was entitled to appear, and that his costs must be 
paid by the Board .—In re English's Trusts, L.K. 39 Ch. D. 656: 
67 L..T. Ch. 1048; 37 W.R. 191. 

County Court 

(vii.) C. A.— Jurisdiction--Neiv Trial—Prnhihition. —Decision of Q.B.D. 
{see Vol. 13, p. 110. iv.) affirmed.— Reg. v. Greenwich Judge,3*7 W.R. 132. 

Criminal Law 

(viii.) O. C. R.— Husband and Wife — Assault. —A husband, knowing that he 
was sufferiug from a venereal disease, had connection with his wife, 
and oommnnioated the disease to her. She did not know that he was 
soffering from the disease. He was indicted for ‘‘nnlawfully and 
malicionsly * inflicting grievous bodily harm,” and for an “assault 
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occa&ioDing actasl bodily harm.*’ Heldy that .a couviction ooald not be 
'snatained. — Hen. v. Clarenre, L.H. 22 Q.B.D. 23; .">{> L.T. 780; 
37 W.E. 167. 

(i.) C. O. fi.— Libel Calculated to Vrovol-e Breach oj Peace. —Y.* a youii" 
woman of good character, advertised for a situation. A. wrote to her 
offering her a snm of money to allow him to have immoral intercourse 
withd)er. The letter was opened by Y.’s relations, and was not seen 
by her. Held, that A. was rightly convicted of writing and publishing 
a defatnatorv libel calculated to provoke a breach of the peace.— 
Reg. V. Adame, L.B. 22 Q. B.D. 66 ; 58 I. J. M.C. 1. 

t 

Damages 

(ii.) P. C.-Lo wl« (^ampheiPit Art — Compensation fnr D'^ath — Imurance. — 
The right cofiferrod Lonl Camphell’s Act. adopted by the nonsoli. 
dated Statutes of Ontario, to recover damages in respect of death cansed 
by negligence is restricted to the actual pecnniai’v loss sniTered by the 
plaintiff. Where the nidow of the deceased is plaintiff, and her 
husband had effected a policy on his life in her favour, the amount of 
such policy is not to he deducted from the amount of damages esti. 
mated independently of such consideration. She is benefited only by 
the accelerated receipt of the insuranoe money, and that benefit may be 
compensated by dedneliug future premiuina from the estimated future 

eaniiugs of the deceased.. Orand Tninl Hu. of Canada v. Jatminns, 

L.K. 13 App. Cap. 800 ? 58 L..J. T.C. 1; 50 Fi.’l’. 670. 

' .Scfl Company, p. 33, v. Ship, p. 7rJ. iii. 

Domicil: - 

(ili.) C. A. — Tjegitiumcif—Domicil of Birth—Foreii/n Nationality .—Decision 
of Cb. D. (see Vol. 18, p. 72, ii.) aftirmed .—Vaiirher v. Solicitor to the 
Trrasary, 69 L.T. 5S7 ; 37 W.R. J. 

Donatio Mortis Causft: - 

(iv.) C. A.. — Tmperfect Te.sfnjiivntary Instrument. — A., being in his last illness, 
signed the following douumert:—1 give all my insurance money to 
uiy wife R., for her own use, as well as £200at the liank. This is my 
wish. Witness C.” The doonment was at A.’s request placed with his 
will, where it remained till his death. Held, that the document was an 
imperfect testamentary instrument, and conld not take effect as a 
donatio mortis causa, nor as an immediate assignmont.'— 7te*'Hviihvs, 
59 L.T. 686. 

Easement 

(v.) Ch. D. — Ancient Light—Interrupt ion--Preseripiion Act, ss. 3, 4.— 
Where a window has shotters which are only opened occasionally, such 
opening being at tho owner’s pleasure, the right to light is being 
** actually enjoyed,” and there is no such interruption an will prevent 
the acquisition of the right to access of light.— Cooper v. Strnher, 
L.R. 40 Ch. D. 21; 58 L.J. Cb. 26 ; 37 W.R. 137. 

(vi.) C. A. — Right of Way—Grant of—Way noLonyor HxisHvg. —The premises 
of the plaintiff and flefendant respectively were from 1786 to 1872 
owned by the same person. Down to the year 1852 the occupiers of 
both premises used a private road. In 1852 the occupier of the plaintiff's 
premises built a wall separating his premises from such road. In 1872 
the premises were granted to the plaintiff and defendant respectively, 
together with all ways ” now or heretofore ” held or enjoyed as 
appurtenant to the promises. Held, that the grant did not pass to tho 
plaintiff a right of way over the private road.— Roc v. Siddons, 
37 W.R. 228. 
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Ecolesiastioal Law: — 

(i.) P. G»—Citation of Biahop—lieJ'uaaf — Apitcal .—The uYchbishop has 
jiyrisdiotion to cite a bishop ia i-espect of eociesiastical oflences, and an 
appeal lies to Her Majesty in Gonnoil from his refusal to do so.— 
Ji. p. Head, L.R. 13 V.D. 221. 

Highway 

(ii.) C. A. Act, 1835, n. Q7~^lfinhiviitj Act, 1862, f>. 43 —Tufiipike 
Act, 1823, s. 27 “Drain”— TJumbivell .—Decision of Ch. D. {nee 
Vol. 13, p. 113, i.) reversed .—Croft v. Kickmanmvortli Huiltway Board, 
L.R 3y Ch. U. 272 ; 58 L.J. Ch. 14. 

Husband and Wife: — 

• 

(iii.) Ct A..-^Agrceinent loHre xciwratehj—Action for Arrenrs of 5[ainleininci‘-~' 
Coni*Ufc.ration—Sfattitc of Frauds, s, 4.—DeuiBioii of Q'.B.I). {rce Vol. 13, 
p. 74, V.) attlrTued .—McGregor v. McOregor, L.R. 21 Q.B.D. 424; 
57 L.J. Q.IL 591 ; 37 W.R. 45. 

(iv.) P, L ,—Agreeuieni not to tiae — GonHideratiou — Rar —Froceedings for 
Nulltttj .—Where u husbuud and wife have agreed to live a^fart, and not 
to make any claim agaiust each other in a court of law or equity, the 
wife’s agreement not to sue is a sufficient conaiderarion for the hnaband's 
.‘igreemeut not to do ho, and the agreement, though not by deed, is a bar 
to prt>ceeding8 by the bnsbaud for a declaration of nullity by reason of 
the wife’s incapacity .—Aldridge v. Aldndge, L.R. 13 P.D. 210; 
37 W.R. 240; A. v. M. 68 L.J. P. 8. 

,(v.i P. L.— JJirorr.e — JJesertio )!.—A huabaud and wife separated by mutual 
conaeut on account of tho husband’s pecuniary emban'assmenta. The 
wife lived un^er an .'issumed name, and the huabaud visited her 
clandestinely, and had sexual intercourse with her till 1885. In 
August, 1885, the wife, suspecting that tlio husband was living in 
adultery, refused to Lave further sexual inlorcuurse with him. The 
visits of the husband coutinued, and the parties remained on friendly 
terms tiH 1688. The husband was, in fact, living in adultery in 1885 and 
afterwards. Held, that the liniiled cohabitation was brought to uu end 
in August, 1885, thnt tho husband’s conduct amounted to desertion from 
that time, and that the wife was entitled to a divorce for adultery and 
desertion.-(/urc/a v. Garcia, L.R. 13 IM). 216; 57’L.J. P. 101; 
Si) L.T. 62-i. 

(vi.) P, D.— Uii'oire —Fracfico —.LucHduu'Hf of Fetilion — Desertion .—A wife, 
shortly after her husband left her, tiled her petition for divorce, alleging 
adultery and cruelty. Sabsequently she asked leave to amend her 
petition by adding a charge of desertion for two ynara and upwards. 
Held, that as the claim to relief on the ground of desertion arose after 
the date of the original petition, the fresh charge mast be made by a 
fresh petition .—Lnpingtoii v. Lapiugton, 59 L.T. 008. 

(vii.) P. D,— Nullity — Deceased Wife's Bister .—A decree will be made 
declaring the nullity of the marriage of a man with his deceased wife’s 
sister, althongh it is shewn that both partieb at the time of the celebra¬ 
tion of the marriage wore aware of the iinpe(1iii\pi>t .—Andreics v. Ross, 
L.K. 14 J\D. 16; 68 L.J. P. 14; 37 W.R. 239. 

(viii.) Ch.. D, Married IVojaea’s Properly Art, 1882— Jh:volnfion of Separulo 
Peisumclty of Wife —Will - Form of Probate. —'J’he husband is still 
entitled on the death of the wife to her undisposed.uf separate ]>er> 
soualty. A matried woman unule a will iu 1887 iu e.xerciso uf a power 
of appointment, and appointed o.\eeuuir8. The will did not purport to 
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*^isposG of anj property other than the subject of the power. She was 
entitled Lt her death to separate peraonal estate nut incloded in the 
power. Probate of the will was granted without any exception or 
limitation. Held, that the exeuutui’s were trustees fur the huebaud of 
the property nodisposed of, and that the probate duty and costs ought 
to be apportioned mroably between the appointed and the undtaposed-of 
property.—v. Lambert, L.U. 39 Ch. D. 6215 j 57 L.J. Oh. 927 5 
59 L.T. 429. 

Infant 

('.) Q. B. D.— UotCtrad—V^aliditit—Infants' lielie/ Ad., 1874, n. 1.—Au 
infant contructed to serve as ussistaut to a dairyuiau at a salary, and 
.agreed not to'^^rve any of his master’s customers while in his employ* 
inent, or fur two years iiftcrwards. Held, that the contract w’as for tho 
beneht of the infant, and was neither void nor voidable, and ooold be 
enforced against him by injunction.— Fellows v. IVood, 59. L.T. 613. 

(ii ^ C. — Ward of Court — iTurrUuje — Contempt—‘Settlement — Fnfaht'^ 
Settlement Act, 1855, k. 1.—The contempt of Goprt committed by an 
infant wai'dof Court in marrying without the sanction of the Coart does 
not give the Court jurisdiction to compel the infant to make a settlement 
of bis or her property; neither does the Infant Settlement Act, 1855, 
give the Court power to compel an unwilling infant to make such a 
settlement, whether the Act applies to the case of the marriiH;e 

, of a mule infant nnder twenty years of age.— Leigh v. Leigh, 37 W.U. 241. 

c 

Insiiranoe 

(lit.) H. Xi.— Fire—Claim by Insured Bond-holder —iterti-14 iico. Hi., 
c. 78, 83.—A., having a heritable security by bond on premises, insured 
them in the X. office. There were prior bonds secured ou the promises, 
the holders of which had insured in other offices. The premises were 
of sufficient vulne to cover all the bonds. The premises were pait I}' 
destroyed by Are, and the prior bondholders received from their iusurers 
an amount sufficient to reinstate the premises, and to {lay the rent 
during the reinstatement, hut did not'reinstate them. The premises 
were, in consequence of the ^fire, insufficient in value to satisfy the 
balance of the prior bond.holder’s claims, and also A.’s bond. Held, that 
A. was entitled to recover the amount of his loss. Held, that he was uoi, 
entitled to recover anything in respect of loss of rent. Senihle, ttiat the 
statutory provision relative to the application of insurance money on 
houses destroyed by fire does not apply to Scotland.— Westminster Fire 
Office r. Glasgow Prorident Society, L.ll. 13 App. Cos. 099 } 57 L.T. 611. 

Iiandlord and Tenant: — 

(iv.) Q, B. D.— AijnciUtural Holdings Act, 1883. w. 19, 05, 57 — Award of 
Compensation—Specijicution of Items. —A tenant claimed compensation 
under the Agrioultnral Holdiugs Act, and the landluid claimed for 
dilapidations and breaches of covenant. Referees were appointed who 
disagreed, and by a letter signed by both appointed an umpire ** to 
settle all differences that have arisen between us in this valuation, which 
relate to compeqsation for, Ac., and counterclaims for dilapidations and 
breaches of covenant on both sidos, uqder a lease dated, Ac., and under 
the Agricultural Holdings Acts, 1875 and 1883.” The umpire awarded 
a groBS sum to the tenant. Held, that there was evidence that the 
reference and award were outside the Agricultui’al Holdings Act, 
although they included niatiors within the Act, that the reference was 
a common law reference, and that the award was valid altboogh it did 
not comply with the Act.— Shrubb v. Lee, 69 L.T. 37H. 
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(i.) C. A.— Assignmunt—Siirventler of Part of Premises—LiuhlWy ofLe^ec vfl 
(Joretiant topay Tfent .—Sec Vol. 13, p. Hfi, vi. Qud.'rc, whether thft lessee 
remuitia liable for the whole rent after assignment and surrender by the 
assignee of part of the demised preriiiscs. Hefdj that he was liable for 
the amount claimed in the action, being the rent reserved after deducting 
a fair proportion ou account of the part of the premises surrendered.— 
liaynt&n v. Morgan, L.R. 22 Q.B.D. 74 ; 37 W.R. 148. 

(ii.) C. A.— Covenant hi/ tensor to pay Rates—Water Hate. —The lessor 
covenanted to pay “ all rates, taxes and impositions whatsoever, whether 
J’arliamentary, parochial, or imposed by the corporation of the city of 
tiondon, or otherwise howsoever,” in respect of fhe demised premises. 
Held, that he was not bound by the coyeui^nt to pay water rates, for 
water supplied by a water company.— Badcock v. IHint, 37 W.R. 205. 

(hi.) Q. B. D .—Parol Demise — Stirrender—Accrued Rent—Riyht Recovet'. 

- U Geo. TL, c. 19, >>. 14.—Kent which has uccrned due under r parol 
domise at the time of a Hurrendor of the term by operation of law, 
may, after such surrender, be recovered in an action for nse and ocenpa* 
tion, notwithstanding the absence of a personal covenant .—Shaiv v. 
fjomns, 59 L.T. 477. * 

(iv.) Ch. li,—Quiet Kiijoymetif — Nuisance — hijuuclion -— JJumayes. — A. 
granted a lease of two rooms to X., with a covenant for quiet enjoyment. 
A. then let a room above them to B. for dancing and other eutertaiumeuts. 
X. sued A. and B. for an injunction to restrain their use of the upper 
room, alleging that tho^dniiciiig and the behaviour of visitors on the 
stairs was a breach of the covenant for quiet enjoyment, and a 
iiuisuncc. Held, that the annoyance was no breach of the covenant, 
and that the injunction should not bo granted. Held, that the amioyauce 
from dancing Vne a nuisance for which damages should be given ; 
but that the annoyance from visitors on the stairs was not a nuisance 
for which the defeudauls were liable. —feukinn v. Jaclsou, L.R. 40 
Ch.D. 7li 37 W.R. 263. 

(v.) C. A .—Jtcstrielivc Covenant —“ Unsiiiess ’’ S'uisnncv - ilospHol .— 
Boeision of Ch. D. (See Vol. 13, p- 117. iii.) afllrmed.— Tod Hvufhj v. 
Benham, 37 W.R. 38. 

See Bankruptcy, p. .8, iii. • 

• 

Libel: - 

(vi.) C. C. B«'~ Neicspuper hiliel Act, 1881, s‘. 3 —Fiat of Director oj Public 
Proseev tio7is .—The . Company printed for the B. Company, who published 
it, a tiowspaper containing a libel. Held, that in the absence of evidence 
of knowledge of tho contents of the newspaper, the directors of the 

A. Company and the signatories to the articles of association of the 

B. Company were wrongfully convicted of publishing the libel. Tho 
liat of the Director of Public Prosecutions was granted against tho 
** Editor ” of the newspaper, without naming him. Jleld, that the liat 
was bod.— Reg. v. Judd, 37 W.R. 143. 

• 

(vii.) Q. B, D.—Trttde Puhlicafion—^List of Judgyncrits.—JadgmBiit was 
recovered against the piuintilf in a County Court. Tie did not satisfy the 
judgment till he bad commenced and abandoned an appeal. Ho omitted 
t<i got the satisfaction, when made, entered in the County Court register. 
Tho defendant published a trade newspaper W'faich contained a list of 
judgiiionts copied fi'oin the ragisLor, including that against the plaintiff. 
'I'be plaintiff, in an action for libel, alleged by inueudo that the insertion 
of his name implied that the judgment remained unsatisfied, and that 
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he was unworthy of credit. ihat the meaning of the allegation 

Vae piwnerly left to the jnry.— ivtfh'cnrtj* ▼. 58 L.J. Q.B. 21; 

SO L.T. 767 ; 37 W.R. 03. 

Licensing 

(i.) C. A*— Renewal — Dit^cyetxun of Jusiicvit .—0 Oco. IV., r. 61, «. l-~ 
hicensinxj Act, 1872, ». 42— Act, 1874, «. 32.—Decision of 
Q, B. D. (see VoK 13, p. 118, iv.) affirmed. —Sharpe ▼. WakejieUl, 
37 W.R. 187. 

Limitations :~ 

(ii.) P. C. — Statute of— Intrxidei- — RcUnqiiiskment hy —3 ^ 4 Will. IV., c. 27. 
—The Statute of Limitations, which was adopted by the New South 
Wales Act, Kq. 3 of 1837, dues not continue to mn against a rightfn] 
owner after an intradeiv has roHnqoishod poesussiuii without acquiring 
title under the Act.—The Agency Company v. Short, L.R. 13 App. Cas. 793; 

68 L.J. P.C. 4 j 59 L.T. 076. 

See Local Government, p. 40, iii. Tithes, p. 54, iii. 

Local Government;— 

(iii.) C. A .—Guardians Acting o.x Rural Sanitary Antlioritij — Limitations — 
22 <5* 23 Viet., c. 49, j<. 1— Public Health Act, 1875, 0.—Debts con¬ 

tracted by Guardians of the Poor acting ag the rural sanitary authority 
are not subject to the special limitation of time imposed on debts con- 
traded by gnardians as such.— lyearle v. Petersfield Guardians, 
’ L.B. 21 Q.B.D. 447 ; 57 L.J. Q.B. 040; :37 W.R. 113. 

(iv.) N^isi Prius. — O^iccr of Local Authority—Pee or Reward in addition to 
• Salary — Public Health Act, 1875, ^^.s. 189, 103.—The defendant was toWn 

clerk of B., and was appointed clerk to the local sanitary authority on 
the town council becoming such authority, lie wus jiaid a fixed salary, 
inclading all legal chaiges, except for contentions matters, travelling 
expenses, and expenses out of pocket. Sewage works wore promoted, 
and earned on for three years by tbe sanitary authority, uiirl the 
defendant did extra legal work occasioned thereby. Ou the conclusion 
of tbe works the town council paid the defendant 500 guineas in addition 
to his salary, for liis services in providing mortgages aud eoutracis, 
attending aud conducting' an inquiry before tbe Lcxsal Government 
Inspector,and other work as a solicitor. Held, that the acceptance of 
such sum was not an acceptance under the colour of his tiRce or 
employment of a fee or reward other than his proper stilury.— Hdwarth 
V. Salmon, 69 L.T. 4J6. 

(v.) Q. B. D.— Paving A'eic Street—Apporiioumentof Paipen/^cs - ATeiropnli;, 
Management Act, 1862, s. 77.—The oxiportionment of the expenses of 
paving a new street in the Metropolis need not bo mode on any uniform 
principle, but ispn the absolnte discretion of the vestry or local board, 
and can only be questioned on the gi'ound of want of good faith.— 
Stotesbury v. Vestnj of St. Giles’, Cambei'well, 67 L.J. M.C. 114; 

69 L.T. 478. 

(vi.) Ch.. D.— Water Maws — Report of Surveyor—** Appears Necessary” — 
Public Health Act, 1875, ms. 16, 64, 189.—The report to be made to a 
local authority ef the necessity of carrying water mains through any 
laud, must, in order to give the local authority power tocarry the mains 
through such land, be made by the person dnly appointed *' surveyor ” 
according to the Public Health Act, and not by any ongineer whom the 
local authority may consult. If the “ surveyor ” exercises a bond Jidc 
judgment on the matter in making such report, the Court will 
not intei'fere. — Lewis v. Weston-Super-Mure Board of Health, 
L,R. ‘to Oh. D. 56; 58 L.J. Ch. 39; 59 L.T. 769; .37 W.R. 121. 



•yUARTERLY DIGEST. 


41 


Iiunatio 

(i.) C. A.— Surpltift Income—Allowance to Colluicrals. —The Coui-t will not 
ina](e an allowance ont of the narpluH income of a lunatic’s estate to 
collaterals unless the evidence shows that the lunatic would iu all 
probability liave made the proposed allowance himself if sane. Rut 
wliere the lunatic is entitled to landed property and the collateral is his 
heir-at-law different considerations apply. The Court refused to make 
an allowance to some of the next-of-kin of a lunatic, who were 
in ind^ent circumstances, although the lunatic was aged eighty-two, 
and there was a large surplus income, and although the application was 
not opposed.— In re Darling^ L.R. 39 Cb. D. 208; 67 L.J. Ch. 891; 
59 L.T. 761. 

Married Woman• 

(ii.) P. — Separate Estate — Costs of Divorce Sait — Guilty Wife. —A wife 
wlio has been divorced for her adultery may be condemned in costa if 
she has separate estule on which an order for costs can operate, ami the 
Court will not consider whether at the time she cunimitted the^wvuugful 
act she had or bad not any separate estate.— Hyde v. Hyde, 59 L.T. 523. 

(iii.) C. A.,—Separate Use — Keetraint on Alienation. —Decision of Ch. D. 
{see Vol. 13, p. 78, vi.) reversed.— Ue UnlchinyH to Burt, 59 L.T. 490. 

Master and Servant 

(iv.) Q. B. D .— Liability of Ata.sler—Damage to Street Jjamps — ifetropoli^. 
Local iUtnagement Act, s. 207.—A van, which the defendant’s servant 
• was driving, came in contact with, and damaged, a street lamp, the top 
of which pi'ojected beyond the kerb. The act was accidental, llclil, 
that the defendant*waa not liable.— Harding v. BiirVor, 37 W.R. 78. 

I 

(v.) C. A.— Salary — BismJsbuI — Company. — Previously to the registration 
of a company, A., by a written agreement with a trustee for the 
com)>nny, agi'eed to act as managing director at a salary of £800 per 
uunuui. The articles provided that A. should bo the first managing 
director at a salary of £800 per annum, payable quarterly. An ugree- 
uieiit between the company and A. was afterwards executed, by which 
the company adopted the former agreement. A. was dismissed fur 
misconduct. Held, that the article was only an agroeuient between the 
shareholders regulating tho way iu which the payments should be 
mode and the accounts kept, and that as the agreement between A. and 
the company provided for an aunual payment of s.'ilary, A. was not 
entitled to salary for a quarter which had been completed before 
his dismissal.— Boston Deep Sen Fishing and Ice C<>. v. Ansell, 
L.R. 30 Ch. D. 339 j 59 L.T. 346. 

(vi.) G. A,~ -Wrongfal Dismissal — Misconduct. —Charges of uiiscondnct 
having been made against the managing director of a com))any, the 
company dismissed him, and sued him for damages and accounts, 
alleging the misconduct. He oountor-claimed for damages for wrongful 
dismissal. The original charges were nut proved, but it was proved 
that he had received a commission from a person who had done work 
fur the company. This was not discovered till after the coinuioncoment 
of the action. Held, that the receipt of the commission justified the 
dismissal, and that the company were not liable for damages, though 
they had failed to prove the grounds alleged for the dismissa}, unci 
though the commission had been received some time beforo tUr 
disiinssa), end was an isolated cose of iiiiscumduel.— Uosion Deep Sea 
Fishing and Icc ('o. r. Ansell, L.R. 39 CJi. I). 339; 59 L.T. 345. 


I) 
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Kayor’ff Court i— 

• (i.) Q. B. D .— Certiorari—liemoval -info '^Superior C'ourf.—Rale 12 in tJie 
• schedule to the Borough and Local Courts of Record Act; 1872, does 
not override seo. 17 of the Major’s Court of London Fnxjedore Act, 
1857; and the discretion of a judge as to the removal of an action into 
the superior Court is not substituted bj such rule for the strict limit of 
time imposed bj that section .—Price v. Shawt 59 L.T. 480. 

(ii.) O. A. — Juriedictioii-^Caiiite of Action—Assignment of Debt — ilayor’/i 
Court Act, 1857, s. 12.—Where a debt, incurred outside the jurisdiotiou 
of the Hajof's Court, is assigned within the jurisdiction, the assignment 
forms part of the cause of action on the debt by the assignee, and such 
action may therefore be brou^t in the Mayor’s Court.— Readv. Broivn, 
58 L.J. Q.fi. 14; 50 ,L.T. 605; 37 W.R. 131. 

(lii.) C. A. — Jurisdictio7t—Carry on Business. — Uecision of Q. B. D. (see 
Vol.13, p. 121, iv.) affirmed.— Lewis v. Qraham, L.R. 22 Q.B.D. 1; 
37 W.R. 73. 


Mines:— 

(iv.) H. L.—Afine»'«i8— Purchase of Surface — Clay — Waterworks Clauses 
Aeti 1847.—The appellants, by virtue of the Waterworks Glauses Act, 
1847, and a conveyance containing u reservation of the " whole coal 
and other minerals in the land in terms of the Waterworks Glauses Act, 
1847,” acquired from the respondents land for the purpose of erecting 
waterwor^. Held, that the reservation did not include brick clay form* 
ing the surface or subsoil of the land. -Lord Prorosi of Glasgow v. Fane, 
L.R. IS App. Cas. 657. 

Mortgage 

(v.) eh. B.— Assigmnent of Eqiiihj of Redemption — Action on Covenant 
against Mortgagor — Right to Reconveyance. —A. mortgaged property to 
13. for £12,000, and covenanted to pay principal and interest. He 
afterwards sold his equity of redemption to G., who covenanted tu 
indemnify A. in respect of the £12,000. C. made a further charge on 
the property in favour of B., and covenanted that the property should 
not be redeemable except on payment of both the £12,(XK) and the 
farther charge. C. became insolvent, and B. sued A. on bis covenant. 
Held, that B. was not entitled to recover except on temn of recoil* 
veying the mortgaged property to A. — A’tnimird v. Ti-ollopc, 
L.B. 39 Ch. D. '636 ; 57 L. J. Ch. 905; 59 L.T. 433 j 37 W.R. 234. 

(vi.) C.A.— Btiildiiig Agreetneni — Priority—Notice to Landlord. — A company 
obtained a building agreement, by' which they covenanted to build 
certain houses, a separate lease of each boose when built to be granted 
to them. ' They executed a mortgage deed, by which they gave the 
mortgagees an equitable mortgage of their interest in the agreement, and 
covenanted to give legal' mortgages by demise of the houses, when the 
leases had been granted. The moidgagees did not give notice to the 
freeholder. The company having ob^tained some of the leases, mort¬ 
gaged them by dbposit. Held, that it was not necessary for the first 
mortg^eep to give notice to the freeholder in oi^er to perfect their 
security, and that the omifisioti to do so was not snoh negligence as tu 
postpone them to the subsequent mortgagees by deposit.— Union Bank 
of London v. Kent, L.R.'39 Ch.D. 238; 57 L.J. Ch. 1022 ; 59 L.T. 714. 

(vii.) S. Ii*— Building SociefySevond Morfgage — Tacking—Statute 6^7 
Will. IT., r. 82,«. 5.—A. mortgaged leaseHolds tu a building society. He 
then executed a secoud mortgage to X. He obtained an advance from 
Y., who paid off the bnildiug society, and received the mor^^ge deed 
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>viiU the receipt indorsed, and the title deeds. V. paid tbe balance of 
hie advance to A., who executed a new mortgage inchiding'tbe whole 
advajioe. Held, that the effect of the statutory receipt was to vest the 
legal estate in Y., and that Y. was entitled to tack hie farther advance 
against X.— Hoekintj v. Smith, L.H. 13 App. Gas. 5H2; 5i) L.T. 5l>5. 

(i.) C. A.— yoreelotnire—Ordw for Possession — R.8.C. 1883, 0. xviii., 
r. 2.—A foreclosure summons asked for delivery of possession in the 
event of foreclosure. The foreclosure order contained no directions as to 
delivery of possession. After the order was made absolute, held, that 
an order for delivery of possession might be made, and that the plaintiff 
oQght not to be put to bring a new actionv. i^a^i L.H. 

Ch. D. 452; 37 W.R. 242. ,* 

• 

(ii.) C. A.— Lease by Morfgagor^^ Notice to Pay lirnl to Mortgagee—Mortgagee 
Jiiititled til Benefit of Cnvcwxvts —t’oreyaHciiif/ Act, 1881, ss, 10, 18.—A 
mortgagor in possession demised the property without the concnrrence 
of the mortgagees. Tho lessee advanced money to the mortgagor on 
the terms that he should retain his rent until tbe debt was dtspbarged. 
'i'he mortgagees having given him notice to pay rent to them, he refused 
to do so. Meld, that after giving such notice the mortgi^ees were 
entitled as reversioners to entbree the covenants of tbe lease, and tu 
recover possession for non-payment of rent, and further, that the agree¬ 
ment as to the retention of tbe rent was not binding on tbe mortgagees. 
--Municipal Permanent Investment Bmldinij Society v. Smith, L.R. 22 
Q.B.D. 70; 37W.R. 42. • 

(iii.),C. A.—'Persoit Nniitled to Redeem—Tenant for i'ears. —Decision of* 
Ch. 1). (see Voi. 13, p* 122, iv.) affirmed.— Tarn v. Turner, L.R. 30 
Ch. D. 456; 57 L.J^Ch. 1085 ; 59L.T. 742. 

(iv.) C. A. A CL. D«—Sale by Mortgagees — Purchase by Company — Moii- 
yayce u Member, — When mortgagees sell tbe mortgaged property to a 
public company, and the bargaining is real and honest, and conducted 
independently by the mortgagees on the one hand and the directors and 
officers of the company on the other, tbe sale will not be invalidated by 
the fact that one of the mortgagees subseqaontly-agrees to become, and 
at the time of signing the formal contract is, a sharehuldei' ig, and the 

' solicitor of the company.— Farrar v. Farrar s, Limited, 59 L.T. 619 ; 
37 W.R. 196. 

* ♦ • • 

Negligence 

(v.) Q. B. D.— Collision of Vehicles-^Action by Passenger-—Both Brivera 
to Blame. —Tn au action by a passouger in an omnibus against the 
owners of a tramway car for damages caused by collision between the 
omnibus and the car, the question for the jury is '* was there negligence 
uu the part of the tramway car driver which caused the accident.*’ In 
cuso of an affirmative answer the plaintiff is not disentitled to recover 
because tbe omnibus driver was also negligent.— Matthews v. London 
Street IVamways Co., 58 L.J. Q.R. 12. • 

Fartndrship:— 

(vi.) Ch. — Dissolution- Sale of Business—Jleccirvr and Manager.—The 

Court bas jurisdiction to appoint a receiver and manager of a partner¬ 
ship business with a view to selling the business as a going concern, 
notwithstanding that tbe partnership has expired in pursuance of tiie 
provisions of the articles of purtnei'ship.— Taylor v. Neate, L.R. 39 
Ch. D. 5.38; 57 L.J. Ch. 1044; 37 W.R. 190. 


D—2 
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I 

C. A«.—3fi?U»c/ Partnership—Bankruptcy of one Partuer — Diseoluiioii .— 
The doctrine that the bankruptcy of one partner dissolres the partner, 
ship is applicable to mining partnerships.— Dodds v. Preshn, 59 L.T. 
V18. 

Patent ;• 

(ii.) C. A.—ProcWce— Particulars of 'Ohfeetion—Court of Appeal~“P(itcnts, 
Designs, a»d Trade Harks Act, 1883, «. 29, suh^s. (6).—In an action for 
infringement of a patent, the defendant disputed the validity of the 
patent, and delivered particnlars of objection, in support of which he 
adduced evidence. At the trial the patent was upheld. On appeal this 
decision was reversed, held, that the Court of Appeal coold grant a 
certificate ‘that the particulars of objection were reasonable and proper. 
— Cole V. Sagui, 37 W.R. 109. * 

(iii.) C. A*—lN*oin'«tona? Specification—Complete Specijication—** Distinct 
Stuteinent of the Invention" — Patents, Dcsiijns, and Trade Marks Act, 
1883, s. 5, siih-ss. 3, 4. 5.—The provision that a complete upccificatioii 
mnst end with a distinct etatement of tho invention claimed, is only 
dAectory, and lettei‘8 patent, when granted, will not be invalid because 
it has not been complied with. A patent is not invalid because tho 
complete specification dercribes something different from anything 
specifically referred to in the provisional specification, provided, that 
what is so described comes within the nature of the invention described 
in general terms in the provisional specification.— Siddell v. Vtckers, 
L.R. 39 Ch. D. 92 j 69 L.T. 575. 

Police Magistrate:— 

(iv.) Q. B. D. — Metropolis^Order for Delivery of Goods — Dog —2 .Jr’ 3 Vivt., 
V. 71, s. 40. — A Metropolitan Police Magiatrats may make an order fur 
a dog to be delivered to its owner.— Itey. v. Slade, L.U. 21 g.B.D. 433 ; 
67 L.J. M.C. 120 j 59 L.T. 640j 37 W.R. 141. 

Poor Law 

(v.) Q.B.D. — Assistant Overseer — Electiori — Wttrrantof Justices —59 Geo. III., 
c. 12, 8, 7.—After an assist ant overseer has been elected by the vestry, t he 
two justices who are empowered to appoint tho officer by w’arrant have 
no power to inquire into the validity of the election.— Beg. v. Shepley, 
L.R. 22 Q.B.D. 06; 68 L.J. M.C. 6; 69 L.T. (596 ; 37.W.R. 2^. 

(Vi.) H. L ,~l{atinij — Line Leased by Railway Cojnpanies. — See Vol. 12, 
p. 109, i. Case remitted to arbitrator for him to find what is the proper 
value of the appellants’ railway, dec. Ordered, that upon his finding the 
case be brought up for fgrther consideration— North ^South-Western 
Junction Ry. v. Brentford Uiiion, L.R. 13 App. Cas. 592. 

(vii.) C. A*— Settlement — llLujitiinate Child — Poor Law AinendinciU Act, 
1834, s. 71— Divided Parishes Act, 1876, s. 35. - An illegitimate child 
was bom after the Divided Parishes Act, 1876, came into operation. 
Thetnother n^afried in4878, uud so acquired a derivative settlement. 
Held, that tbe.obild follbvsed its mother’s settlement till that became 
' derivative’, bod that SHice then it was settled in the place of its birth, 
and tfa%t it did not keep from the first the settlement which its mother 
had at' the tip;)je of its hivth.—Korthwich Guardians v. St. Pancras 
QndrdKtns, 37'W.R. S06. 

« • f • ^ 

Ppaotice;-^' * ’ ^ 

(viii.) C. A.,^App6al—Adniiralfyr~Oonnty Court —Counfiy Coiirfs Art, 1875, 
s. lO.—Where the Divisioirul Court has varied the order of a County 
Court in an Admiralty uause, an apiieal muy be made to the Court of 
Appeal without leave.— 'The Lydia, L.ll. 14 P.D. 1; 37 W.R. 161. 
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(i.) C. A. & Q. B. D.- Appeal — Time — VncaXion Order--R.S.C., 4HS3, 
0. lii., r. 5; 0. Hv., r. 24.—An appeal from a decision in ciiambertf by a 
vacation jndf^e muBt be made on the eighth day after the decision, or 
on 4 be first day on which n coai't shall sit to which an appeal can be 
made after the expiration of c>?bt days from the decision.—^Ycedinnu v. 
Unlim, L.R. 22 Q.B.D. 16 j 59 L T. 607; 37 W.R. 208. 

(ii.) C. A. — Appeal — Time—Tim OrA^rn on same Day — li.S.C., 1883, 0. Iviii., 
rr. 16, ISa.-^Where an order'was made dismissing a summons to vary a 
certificate, and on the same day an oi'der on farther consideration was 
made fonnded on the certificate, and the orders were separately drawn 
np on consecotive days ; held, that there was ir# substance one order 
only, and that the time for appealing was the time for appealing from 
the onier on further consideration .—Marslavd v. tHolc, 69 L.T. 593; 

37 W.U. 8 I;. • 

* • 

(iii.) C. A. — Attachment — R.S.C., 1883, 0. xliv., r. 2 .—An application in the 
Chancery Division for leave to issue a writ of aitaclmient is not properly 
niado by samuions in chambers, but should be made in Court by 
motion .—Dnris v. (Ja/moyle, L.ll. 39 Ch. D. 322; 37 W.R. 227. 

(iv.) C. A. —Charging Order —R.S.C., 1883, 0. xlvi., rr. 1, 3- t 2 Viet., 
r. 110, X. 14 —Z ^ 4 Viet,, c. H2, s. 1.—Decision of Q.B.D. («ee Vol. 14, 
p. 15, vi.) affirmed .—Hrereton v. Kdimrds, L.K. 21 Q.B.D. 488; 
37 W.R. 47. 

(v.) Ch. D.— Onmpantj — Reduction of Capital — **And Reduced **— Motion to 
Dispense with Bordet*.—Leave to dispense with the words “ and reduced ” 
in the title of a company after reduction of capital, will not be given 
M’ithout evidence. Ou a petition for such leave being presented without 
• evidence, held, that an affidavit must be filed verifying the petition, and 
the matter mentioned to the Court again .—Re Maxim Weston Electric 
Company, 59 L/n 722. * 

(vi.) Ch. D ,—Court Fees — Matiogcrs’ Accounts — Percentage—Order 0 /I 88 I, 
Schedule, Item 72.—In the case of accounts rendered periodically in 
chambers by the malinger of a business, a percentage is payable on the 
amifUnts found to have been received, and nut in the amounts found to 
be due. If an account is merely lodged, and no further steps arc 
taken with regard to it, no fee is pa>‘able .—Dennis v. Crairshny, 

L.R. 39 Ch. D. 562; 67 L.J. Ch. 923; 59 L.T. 598; 37 W.R. 25. 

• 

(vii.) A. — Disc.oi-ery hy Defendant hefore Particulars .—Where tbo plaintiffs 

msy leasonably be supposed to be ignoi'ant of the particulars of their 
claim, and the defendant to bo aware of them, as where the executors 
of a wife are suing her husband to recover articles belonging to her 
se^iarate estate, the Court will order the defeudaut to make discovery 
before the plaintiffs are required to deliver particulars of their demand. 
—Millar v. Haiyert 67 L.J. Ch. 1091. 

(viii.) C. A. — Interrogatories — R.S.C. 1883, 0. xxxi., r. 1.— The plaintiff, 
executrix of A. sued the executor of H., alleging that H. bad received 
dS6,000 on trust fur A., had invested it in securities returning at least 
5 per cent, inteieat, and had applied the interest to'bis own purposes. 
The defendant, in hie defence; stated that he ignorqnt of the matters 
alleged. Held, that as the plaintiff was not aceking to follow the invest¬ 
ments of the £6,000, the defendant was not bound to answer-an interro¬ 
gatory as to such investments, but was bound tb answer aato the amount 
of interest received, as he did not admit the receipt of 5 jier cent, 
interest. Held, also, that he was not bound to answer an interrogatory 
asking whether he'hod* not been the confidential ^ent of U., and 
acquainted with all his affairs.—Oireu v. iLfor(/a}), L.R. 39 Ch. D. 316; 
37 W.R. 94.3 
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(^•)^ H. X .—Divorce — Personal Service out of Jurisdiction — A^davU — 
18 ^ IW Viet.t c. 42.-r-Thd respondent in a dtTorce bill being ono of the 
jnrisdiction and the petitioner in poor circamstances, the House of Lords 
dispensed with the attendance of a witness to prove personal servioe 
of the bill and the s<nreral orders of the Hoase on the respondent; and 
ordered that an affidavit proving snch personal service, and sworn before 
the British minister or consul • at the plaoe where the respondent 
resided, shonld be deemed sufficient proof of snoh service.— Joyut's 
Divorce Bill, L.R. IS App. Cas. 741. 

(ii.) P. X.— Divorce—Counter Charge of Adultery hy Husband—Leave to 
Proceed ivithoilt Co-respondent. —20 21 Viet., e. 85, x. 28—29 Fiot., 

r. 32, s. 2.—To a wife’s petition for divorce the hnsband madea counter* 
charge of adultery, and asked for a divorce. Leave was given him to 
proceed without making a co-respondent, the quesUbn whether a man 
can be made a co-respondent in snch a suit being reserved .—Ctfrliihi 
T. Curling, L.R. 14 P.D. 13. 

(iii.) Ch.p ,—A’nroiment of Order of Scotch Court — Jurisdiction—Judgmrnis 
Kxtension Act, 18G8, x. 3.—There is no authority either by statute or 
CQStom for making an order for the eorolmont.of a decree of the Court 
of Session sequestrating the estate of a company, appointing a jadioial 
factor, and ordering delivery to him of the books of the company.—//* 
re Dundee Suburhan Bailway Co., 58 L.J. Ch. 5; 50 L.T. 720: 
37 W.R. 50. 

{/^•) iP. D.— Ecidenee— AAidai’if giring no Address. —On a motion to condemn 
ft divorced wife in costs the'Conrt refused to receive affidavits filed by 
her which ^ve no address or an illusory address, the wife at the 
time beiug in contempt for disobedience of an order to deliver up the 
children of the marri^e.— Hydey. Hyde, 69 L.T. 623. 

(v.) Q. B, D.— Joint Tort-feasors—Severance of’’ Defence — Costs. —Aftei* 
jodgpnent against joint tort-feasors, where one defendant has severed 
after defence, and raised pleas without the consent of the other, the 
genera) ^ts sliould be taxed sj^inst both defendants jointly, bat those 
of and incidental to the additional pleas should be taxed gainst the 
defendant raising .such pleas.—S/nmui v. Di.rnn, L.R. Q.B.D. 99; 
37 W.R. 92. . ’ ’ 

{^•) Df.- -New Trial —Jtfixdirec^ion— Divorce - B.S.C. 1883, 0. xxxix., r. 3— 
A notice of motion for a new trial of a divorce action on the ground of 
misdirection must state in what manner the judge misdirected tlie 
jury. -Toplia v. TapUn, 37 W.R. 256. 

(vil.) Ch. D.—Ori( 7 inn(iii <7 Summons. —The Court, in its discretion, will not 
decide on originating summons a claim which involves setting aside n 
release, but will require a writ to be issued.— Kelson v. Ellis, 37 W.R. 91. 

(viil.) Q, B, D,*— Particulars — Libel. —The plaintiff, a director of a company, 
brought an action for libel against a committee of shareholders for 
statements contained in a reportdrawn up and alleged to be maliciously 
published by them. Held, that the publication complained of clearly 
inolnded publication toothers than shareholders, and that the defendants 
were not entitled *co particulars of the oocasions of pnblication to 
persons other than shareholders.—Goumni v. Fitzgerald, 37 W.R. 65. 

(ix.) C. A. — Petition for Payment Out —SsM'ies.—Some of the respondents 
to a petition for payment out of Court under the Trustee Belief Act 
were out of the jurisdiction, ft appearing that the order sought would 
merely carry into full effect an order which had been recently oblnined 
by such respondents, held, withont deciding whether leave could he 
given to serve the petition out of the jurisdiction, that service on the 
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iolicitors who bad presented the petition on whioh the former ozder 
was made^and who were willing to accept serrice, would be^gnffioiefit.—' 
In re Jellard, L.R. 39Cb. D. 424. 

(i.) —Awejidmeni at Conclusion of Evidence .—An allega¬ 

tion in the statement of olaim was not denied in the defence. Evidenco 
was, however, given by witnesses on both sides on the point, and some 
facts were proved inconsistent tvith the allegation. The plaintiff’s 
counsel did not allnde to the fact- that the allegation was admitted till 
his reply. The defendant’s counsel then asked leave to amend by 
traversing the allegation. /feh7, tliat leave ought not to be given, and 
that the defendant must be bound by the admission.^Ztmv/Asv v. Heaver, 
59 L.T. 631 i 87 W.B. 56. 

(ii.) O. A. — Proliihition — Ae(iuiescpnce .—Except on the application of the 
Crown, the Court will not grant a writ of prohibition where the defect 
in the jurisdiction of the inferior Court depends on some fact in the 
knowledge of the applicant which he has neglected, without excuse, to 
bring to the notice of the inferior Court.- Broml v. Perkins, L.K. 21 
Q.B.D. 533; 57 L.J. Q.ll. 038; 37 W.R. 4i. 

(ill.) C. A. & D.— ReHtituiion of Cimjaiial Hights — Nufice or rf^.nwnd. — 

The written demand required to be made on the party to be cited prior 
to the issue of a Citation in a suit for the restitution of conjugal rights, 
must be made by the proposed petitioner and no one else. A demand 
made by the petitioner’s solicitor at her request was held insufficient.— 
Field V. Field, 59 L.T. 560; 37 W.R. 134. 

(iv.) Q. B. D .—SpecialUf Ind&rscil Writ—Assignment of Debt — R.S.C., 
1883, O. iii., r. 6.—A writ was indorsed with a claim for a sum of money 
* due from the defendant to the plaintiff under an assignment. The 
assignment, which^was set out, was a request to the defendant to pay 
to the plaintiff a sum due from the defendant to the assignor under an 
T.O.TT. of a certain date, signed by tbe defendant. The oircumstanoes 
under whioh the I.O.U. was originally given were not stated. Held, 
a sufficient special indorsement .—Bivkeiv v. Speight, L.R. 23 Q.B.D. 7 x 
58 L.J. Q.B. 42; .37 W.R. 139. 

(v.) P. C. —SpccMiZ Leave to Appeal — Concealment — .Tudge^s Notes .—Where 
special leave to appeal has been granted on a petition which im’properly 
concealed the grounds on whioh leave to appeal had been refqeed by the 
Coq^'t below, nothing will be done to assist an appeal so instituted, and 
accordingly a subsequent petition that further evidence may be token 
will be refused. Where a judge’s notes are mere private memoranda, 
and are not taken in pursuance of any law or practice requiring them to 
be taken, they ought not to be placed before a Coarc of Appeal.— 
Baudains v. Liquidators of Jerseg Banking Co., L.R. ]L3 App. Caa. 832. 

(vi.) Ch. D.—S’uminons or Action —fi.S.C., 1883, 0. Iv., r. 3 (3).—The plaintiff 
claimed, by action, that it might be.determined whether the defendant 
was oo-trustee with him of a settlement under which both had been 
appointed trustees, and that a new trustee should be appointed in place 
of the defendant. Held, that the relief could not have been obtained on 
an originating summons .—Elworthy v. Harvey, 37 W.R. 164. 

(vii.) C. A^—^Striking Out Staiemeyit of Claim as Frivolous and Ve.mtious .— 

A plaintiff sued to recover real estate as heir-at-law of a person who 
di^ in 1816, and alleged concealed fraud committed in 1816. 'J’he 
Court being of opinion, on the materials before it, that the allegations 
of fraud were fiotitious, struck out the statement of olaim as frivolous 
and vexatious.^Laiumncs v. Lord Noi'rc^/s, L.R. 39 Ch. D, 213; 
59 T .T. 703. 



yUARTERLY DIGEST. 


4S 

(4.) Q. B. D ,—Frivolous and Vexatious Action—Order to Stay — Alteniatire. 

• —^An ^tion oaght i]|)t to bo stayed as frivolous and yezationSt with the 
alternatiTe that the plaintiff may proceed on paying a sum into Court 
as secnvity for the defendant's costs. An action for malicions prosecation 
ought not to be stayed as frivolous and vexatious on the ground that 
the defendant was the trustee in the plaintiffs bankraptoy, and that the 
alleged malicions prosecution had been undertaken by order of the 
Court.—v. Foreynan, 58 L J. Q.B. 40. 

Principal and Agent:— 

(ii.) C. A.--.‘lfrt»aijp!r of (’^oMpmnj -^Account /or. — The direotora of 
the pl.iintifF oc^mpany were allowed by its articles to do business with 
the compai;^\ The managing dii'ector was allowed by his agreement 
with the company to enter into any business not prejudicial to the 
company. As a shareholder in other companies he received under thoir 
articles bonuses on moneys earned by them for work done for the 
plaintiff company. Held, that he must account for such bonuses to the 
plaintiff company, though the plaintiff company could not itself have 
obtained them from the other eompaiuBS. -lioxtow J>eep Fi»hin't 
and Tre Cojnpioii' v. An<('ll, L.R. Ch. D. ;J39; 5fl L.T. 3‘k‘». 

Proxy:' 

(iii.) Ch. D,— Form of Pro<'»/ — Dato. —Tho governors of a charity had to 
elect a member of the staff. They were entitled to vote by proxy. A 

.. proxy was executed, nominating W. to vote for me and on my behalf 
in the election of an ophthalmic surgecn on the day of 

next.’’ The date of the election was l^fb in blank, and the proxy was 

' intended to be uded at an election wherein the contest was bot^reen 
E. and C. The election did not take place, but an election to the 
same post was afterwards held in which E. tvas opposed by another 
candidate, T. The proxy was filled up with the date of such election. 
Jfeld, that it was rightly rejected. Semhle, tho date of the meeting 
at which a proxy is to be used may be filled up when ascortained atid 
after execution.— Ifoward v. IHU, 37 W.R. 219. 

Public Bight of Way 

(iv.) H. Xi.— Ei'idei>ce of Fifer.~h\ an action claiming a public right of 
way over a track or mountain pass, in a thinly populated district, the 
shortest route from 11. to C., it appeared that the track'had 'deen used 
by the public on foot, and by drovers twice a year, driving sheep from 
a market at R. to one atC; that public subscriptions had been col¬ 
lected for a bridge in the line of the track; that some distance up the 
track there was an old milestone, and that a proprietor in planting trees 
had left room for the track. Held, that the amount of user was suuli us 
might have been expected if the track had been an admitted public 
way, and not the subject of mere tolerance, and that the evidence was 
sufficient to establish a public right of way.— Maepherson v. 8rottinh 
Rights of Way and Recreation Sociphj, Ij.R. 13 App. Cas. 744. 

Bailway« 

(v.) C. A.»—Agreement hetvwen Companies to Refer Disputes to Arbitration — 
Railway Coinpayyies Ar6itraf/oji Art, J859, ss. 4, 26.—Whorb there is an 
agreement between two railway companies to refer disputes to arbitra¬ 
tion, the Conrt must, if either company insists on it, make an order fur 
referring disputes in accordance with the agreement; hot the Court 
has jurisdiction to deal with any dispute if neither party insists on such 
roference. Where an action between two companies has been odjiidi. 
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cated on by tbo Coni-h without either party insisting on such* reference 
to arbitration, though the point had been raised by Uie defeftdant 
company ou their pleadings, it is too late for the defendants, being 
nn^cccssfu), to rait^e, at the hearing of the appeal, the point that the 
dispute oDght to itave been referred.*—L.O. ^ D.Bv. v. S.E.Ry.j 
37 W.R. Go. 

(i-) Q. S. 33.— (Uoak-room—Condition ou Tided —Loss— Misdelivcrtj. —A 
cloak.room ticket contained a condition that the company should not be 
nuBwerable for the ‘Moss’’of any article exceeding the valoe of £5, 
unless the value shonld bo declared. The conditioir followed the words of 
the Railway and Canal Traffic Act,1854-, sec. 7. Tb*e plaintiff's property, 
which exceeded £5 in value, was delivered to the wrong person. 

that the word “ lot's" included misdelivery, atid that the defen> 
danta were not liable. v. 39 L.lf 520. 

(ii.) O. A. —^Dfihenhire Uohlcfs — Surjiln!* Lmuls — Tiuifivto/ ComjtanieM* Acf^ 
18G7, 's. 23.—Decision of Ch. D. (xj'e Vol. 13, p. 132, ii.) affirmed.—In ve 
ffiiUf Darnsleijf iV’r., /?;#. 37 W.H. 145. 

U’ii-) C. A. —hevd Crofniiny—Obliguliou in t'otira iii Raihrnij—Raihrati^ 
Clmixen Aetf 1845, x. 47.—The large gates at a level crossing were 
sufficiently wide to cover the entire width of the metalled road and to 
fence in the line therefrom. There was a small gate for foot passengers 
at the side of the large gate, beyond the width of the metalled road, 
bnt cunimunicating therewith by a short footpath. The plaintii|s 
horses, straying on the liij'hwav, ^lasaed along the footpath, and poshed 
against the fence adjoining such smail gate, and, owing to the defective 
^ condition of snoli fence, got through ou to the line and were killed. 
Held, that the company had not foliilled their obligration to fence in the 
line, and were liable for the loss of the horseB.^C/iarmau v. S.R.Hn., 
L.tt. 21 Q.B.D. 324; 67 L.J. (^.B. 697; 37 W.R, 8. 

(iv.) C. A. — Xetjligenee ^ Engine at Station — Noise of Steam. —On leaving a 
station of the defendants a horse was frightened by an engine at the 
Bcatiou blowing off steam, and damage was occasioned. The engine 
was uot defective or improperly used, nur wus the approach to the 
Btatiou inconvenient. Held, that the defendants were not liablcras 
there wm no evidence of any obligation on their part to screen off the 
railway from the road.— Sinilin v. L. ^ N.lV.Rii., L.R. 21 QtU.D. 433. 

• 

(v.) Ch. D. — UwtZtte Preference—Railtvay and Canal Traffic Act. 1834, s. 2 — 
JJode Ootnpany .—The provisions against nndne preference in the Rail¬ 
way and Canal Traffic Act. 1854, are confined to railway traffic; there¬ 
fore die railway commissionerB have uo power to entertaiu cliarges 
against a railway and dock company in respect of inequality of dnes 
charged at ducks not connected with the company’s railway, althongh 
the company are the owners of other docks which are connected with 
their railway. —East and ]Vrst India Jhek Co.y. Sbaic, L.R. 39 Gh. D. 524; 
67 L.J. Ch. 1038. 

Restraint of Trade 

Cvi.) Ch. D.— lieceirer of Bu.sin^ss — Solieiliirj Orders. —A Imsinoss wus 
carried on under the order of the Court by a receiver and manager for 
ten years. Held, that the receiver and manager conld uot lie restrained, 
in cose of a sale of the bnsiness, fram sniictling orders from or doing 
boBiness with the customers.— Irish v. Jrhh, L.K. 40 Ch. D. 49; 
37 W.B. 231. 
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^evenjae 

(i-> Q. B«.D.— Ea'cisb — Penalty—Second 0ffenee~~7 ^ 8 Oeo. IV., c. 53, «. 78 
—Siimmari/ JurigdteUon Act, 1879, s. 4.—On a Bammona for keeping a 
dog without a licence, where a previone conviction is proved at the 
hearing, though not charged in the sninmons, the magietrate is not 
entitled to rcdace the fine to less than one-fourth of the foil amount.- - 
Murray v. Thompson, 37 W.R. 221. 

(ii.) Q. B. J},— Jncr-n>e Tat' — ('{erciymnn—Gift by Sodeiy .—A gift made by 
a charitable society to a clergyman, not in lespect of his services, but 
as being poor and deserving, is not assessable to income-tax.—Tto'Ur'v 
V. Cn«o», 37 W.R. 254. 

(iii.) Q. B. D. —/iirwie’ Tn.r— Inhabited Ifovso Duty — — 

"Hospital*’-^ ^6 rict.jC. 36. w. 61, rule No. vi,—48(7K0.in., c. 66, Sched. 
It., Cnsc iv.—All institution for the reception of insane persons is not 
exempt from income taxor inhabited house duty as a “hospital** unless 
it is wholly or in part maintained by charity, although it may have been 
founded by charitable donations, and although some of the patients are 
maintained gratnitously. and any surplus from the payments of other 
patients is expended in enlarging and improving the institution.— 
Needham v. Jinwers, L.K. 21 Q.B.D. 436 j 59 L.T. 404 j 37 W.R. 125. 

(iv.) C, A. — Jneonie Ta.v — Sea Wall — Dt'dvrUon for —16 17 l'’Vc/.,f.34,j<.37. 

— Decision of Q.B.D. (j»ecVcl. 13, p. 76, iii.) aftirmed.— heyketh v. 
b.R. 21 444; 57 L.J. Q.B. G33; 37 W.R. 22. 

\y.) Q. B. D. —Succession Duty — Core^iatif- to Pay ditn'n,*; TAfe or^pithin One 
Month after Decease—Succession Duty Act, 1853, s. 2.—By deed dated 
in 1866, M. conveyed lands to trustees and covenanted tliat ho, diiKing 
his iifeiiine, or his executors within one month after his decease, shouM 
transfer certain stock and shares to the trustees. The transfer was not 
made during M.’s lifetime, but was made by his executors within one 
month after his decease. Held, that the covenant by was a “dis¬ 
position *’ of property, and that succession doty was payable on the 
stock and shares so transferred.— A. 0. v. Mo-niefore, L.R. 21 Q.B.D. 461; 
59 L.T. 534; 37 W.R. 237. 

(vi.) Q. B. B.— Succession’ Duty—Accieraiion of Successimi —S-ufcr;<.sif)n 
Duty Act, 1853, s. 15.—By a marriage settlemeAt, dated 1827, trusts 
were declared in favour of the husband and wife successively for their 
lives, with remainder for the issue of the marriage in such sharim as the 
tenants for life should appoint, and in default of appointment in equal 
shares. There was a power for the trnstees, with the consent of the 
tenants for life, to raise and apply any part of the then expectant share 
of any child or issue for the lUnefit of snoh child or issueJ Appoint¬ 
ments of different sums were made out of the trost funds to certain of 
the children, and the trustees, in the exercise of their discretion, and 
with the consent of the tenants for life, raised and applied such sums 
for the benefit of the respective children. Held, that on the death of 
the surviving tenant for life duty was payable on such sums, as on a 
Bnccession which bad been accelerated by the extinction of the prior 
interests.— £.p. SHwll; re Di-nry Loire's Settlement, L.R. 21 Q.B.D. 566; 
37W.tt. 238 ; 59 L.T. 639. 

Beversion: - 

(vii.) Ch. D. —Sale of—Unfair Hanjain—Premiums on Life Assurance — 
Acquiescence. —Where a roversion is sold by a poor and ignorant man, 
withont independent advice, the onus of proving fairness is on the 
purchaser, and if the sale was at a considerable undervalue, the Court 
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will Get aside the iraiisactioD. Tlie purcliuEer of a eoutlngent reversion 
icGnred, for liie own [>rotection, the life of the vendor. Held^ th^t on 
the sale bein^ sot aside, he war not entitled to be rejiaid the premiums. 
—fV// V. Lane; WhtUet v. JiUisli, 37 W.R. 136. 

S.ettled Estate 

(».) Ch, -AppUculion of Corpus^in lic/tairs — Jurigdiction—Oriiiioatinti 

Sunwu/ntt.— The Court can, under its original jurisdiction, sanction the 

outlay of part of the corpus of trust funds on the repairs of the pro* 

perty, such outlay hei»ig necessary for flic preuTvation of the property. 

The jurisdiction may be exercised on origiimtiug Kiimnioiis.- Connau v. 

Fenton, 37 W.R. l.'jii. * 

* 

Settled Land 

0 

(ii.) C. A.— Foiiment ntff. of Court — 1‘rrson Ah^lutely Fatitlcd — Truntee foi 
Sale—Lund Arl, 1H82, 21 (9), ii2—LauiU ChiuM'a Act, ISL*), 

09.—The Court has juiisdietion to order the {niichaae money of lands 
which baa been paid into Court under the Lunds Clauses Act, to be paid 
oni io trnBtees for sale. The jurisdiction is discretionary, and the Court 
of Appeal refused Io interfere with the diBCretiou (ifa judge who had 
refused to exercise it. Qmrre, whether the Court has similar jurisdiction 
Tinder sec. 69 of the Lands Clauses Act. — E. ji. h. ij" AMl’./fy.; in re 
Smith, ,17 W.R. 199. 

(iii.) Ch, D.»—‘Vah* hij Tenon/ for Life —CVsfs of ilorlriagee — Settled Land 
Act, 1882, itK. 20, 21, 50.—Where a tenant for life murtgages his life 
interest in settled land, and then sells the land under the powers of the 
Settled Land Act, 1882, the mortgagee conoiirring in the sale, such 
• concurrence is not an exercise of any of the powers, or an execution «f 
nny of tlie proviaions of the Act, and the costs of the mortgagee ought 
not to be paid oaf of the proceeds of sale.— Cardigan v. Ciirzon.Hoiee, 
;J7W.H. 215. 

Settlement 

(iv.) C. A.— After-^actiuired Propertij — Faliditfi—Folicij of Insurance — 
Condition Affttiwst Ansvinnient. —By a marriage settlement the settlor 
covenanted to settle any property of or to which he shonld at any time 
during the maiTiage become possessed or entitled by devise, bequest, 
purchase, or otherwise. Held, that the covenant w*as divisible, and wan 
ei^mble.of enforcement ns to any property ” of or to which the settlor 
should become possessed or eniitled by *' purchase.** Held, also, that 
shares aud life policies were such “property.*' An accideutal death 
policy was subject to a conditiuii that it should not be assignable in 
any case whatever,** and to a proviso that tho insurance company sbouUl 
nut be bound to recognise any equitable dealings with the policy. Held, 
that tho effect of the condtiiou was only to make the policy non- 
usaignable at law, and that the po)icy*fao]der could deal with the 
beneficial interest in it, and a Court of Equity would enforce such n 
transaction. —In re I'urcan, L.R. 40 Ch. D. 5; 59 L.T. 712; 37 W.R. 70. 

(v.) Ch. Froprri^ —Cort^ionf io Settle—Exception of 

Property Settled by Inbtnnnent Under which itneas Hetired. —A marriage 
settlement, made after the Mamed Women’s Property Act, 1870, enme 
into force, contaiued a covenant for the settlement of after-acquired 
property, excepting any property which might be settled by the iustru. 
meiit under which it was derived. A sum of money was appointed to 
the wife by an indentui'e which declared that such sum should be foi' 
her solo and sepmxite use, and should uut bo subject to nny trust or 
ngreeuieiit for settlement contained in any inariioge settlement. Held, 
that such snm was within the exception.— Serenn v. Bcui/on.GO L.T. 026. 
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(v) Chi D.— Fopfoilitre—Life Interessi^*' Assiftna.^* —By a marriage 

< aettleipent the incmne of the trnet*funH Tvas giveu to the hnabanii 
“and hia aasigns*’ for his life, or until he ahould assign, chatgc, or 
incumber the same, or until he should be declarad bankruyit, or tako 
the benefit of any Act for the benefit of insolvent debtors, or until he 
should make an assignment for the benefit of his creditors. .Tadgraents 
were signed against the husbayd, and charging orders were made 
against his lifeonterest in stock part of the trust fuud. lie after¬ 
words mortgaged his Hfe^interest. Uehl, that the mortgage determined 
his life-interest, and that the charging orders wore good against the 
income up to tho date of the mortgage.—llVsf v. Tnyurr, 5fl L.T. 19*. 

(ii.) Ch, rerpetuihj — Appointment—Rotifiratinn of Seffleme^it. —Under 

a marriage settlement, executed in 1834, the husband, C., had, in tho 
events wbiclf happened^ a power to appoint tho ^uteu(^od wife’s property 
among the children. The intended wife was an infant, and it was 
covenanted that when she attained twenty-unc her real estate should 
be conveyed to the uses of tho settlement. In 1836, after she had 
attained twenty-one, and after the birth of A., a daughter, she con¬ 
veyed her real estate to the uses of the settlement. C., by his will, 
appointed the property equally to his three daughters, subject to a 
proviso that, if any of then should be unmarried at his death, her 
share should Im in trust for her separate use for life, with remainder, 
if she left issue, as she should default of appoiutment, 

nr if she left no issue, upon similar trusts for hia other childreu. 
A. was unmarried at his death. Held (I) that the wife's instate was 
settled in 1K34, n<it in 183G; (2),thRbthe trusts of the proviso were 
inseparable, and wore void for remoteness, and that A. took her simte 

' absolutely, discharged from the proviso.— Cool-e v. Cool;e, 59 L.T. 699. 


Ship 

(iii.) C. A, — Collision—Cotueffuctifial Damages—Agreemenl for KmploiimeiiL 
—Where the owner of a vessel injured by collision lias made an 
agreement for its fatm*e employment, the damages for collision mnst 
be estimated at the sum which a vessel of the description of the injured 
vessel might fairly be expected to earn, having regard to the agree¬ 
ment. Evidence as to fhe profits made by a substituted vessel i'* 
inadmissible.—T/ie Aruentino, L.B. 13 P.D. 191; 38 L..1. P. 3; 
37 W.ft. 210. 

•c 

(iv.) H. If. — Insurance —“/n Port.”—A ship insured for a voyage to any 
port of discharge in the United Kingdom, “ and whilst in port dnririg 
thirty days after arrival,” arrived at Greenock and discharged cargo. 
Within thirty days after arrival slie loft for Glasgow to proceed on 
'a new voyage, and after reaching the fairway of the Clyde, about 500 feet 
from the harbour works, she was capsized. Held, that she was no longer 
in port,” and that the underwriters were not liable.— Hunter v. Northern 
Marine Insurance Co., L.R. 13 App. Cas. 717. 

(v.) H. Jj ,— Mersey Dock Acts Consolidation Act, 1858, s. 230— Voel- Rates. 
—Decision of C. (see Vol. 12, p. 117, vi.), reversed, it being held 
that the vessels in question were liable as “trading outwards” to, and 
“inwards" from, India.— Afei’seii UocIh hoai‘<l v. Henderson, L.R. 1.3 
App. Cas. 695 ; 59 L.T. 697. 

(vi.) P. D. — Salvage-^Au'.nvd. —A vessel being on a rock in the Red Sen, tho 
master and part of the crew went to Aden for assistance. During their 
absence the remainder of the crew were driven off by Arabs, but 
the vessel was not permanently abandoned. Three steamers sneoeeded 
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Jn fretiing her off, atid Having part of her cargo. The value of tbe^veSBel 
wan taken ae £3,750. Held, that £2,000 ought to be given as salvage.— 
Th^ Hrato, L.R. 13 V.D. 1G3 ; 57 L.J. P. 107. 

(i.) P. D.— Salvage—Duty to Deliver Veiisel. —When salvors have brought 
the salved vessel into a position of safety they are bound to deliver up 
possession on demand of the* owners, and have no right to retain 
the vessel for the alleged purpose of repairing her. Semble, that the 
Uilvors may be entitled to refuse to deliver op possession if at the time of 
the demand their operations are not so far completed as to have put 
the vessel into a position of safety. — The Pinnas, 59 L.T. 52G. 

(ii-) P. D.— Sah'age—Pilotage. —Q'he plaintiff^s Ushing.Bipaok fell in with the 
defendant'^ vessel in the North Sea shewing a Jackin the rigging. The 
crow of the defendant's vessel were ill, dud suffering from frost bite, 
tier cuptuin requested to be piloted to the nearest port, the vessel not 
being in pilotage waters. 'J'ho plaintiff's smack piloted her to Yarmouth. 
Held, that salvage servicea had been rendered. — The .lyZaia, 
L.R. 13 P.D. 160; 57 L.J. P. lOC j 59 L.T. 528; 37 W.R. 255. 

(iii.) P, D.— Salt-age — Qacen*8 Shi}). —The couimaiiderand crew of a Queen’s 
ship are entitled to salvage remimeration for salvage services rendered 
by them which ai*c outside the scope of their public duty.— Ulijs^en 
{Cargo L.B. 13 P. . 2U« H68 L.J. P. 11. 

(iv.) P, D,— Salruge — Jgrc^iueat to Attempt to Tom? — Payment for WorJc DJSne. 

The master of the defcdidiint’s ship, the value of which with cargo 
was £78,000, the ship being disabled, asked the master of the plaintiffs 

* ship to tew him to G. The latter attempted to do so, but on the hawshra 
))arting left the defendant’s ship in u mure daugerous position lhau she 
was in before. She was afterwards towed in by another vessel. Held, 
that the plaintiff’s ship was not entitled to salvage, but to adequate 
reniunoratiou for work done. £400 awarded. — The lit’n^ari' 7 , 
L.R. 13 P.D. 3. 

(v.) P, D,— Veyfii’l Grouhdiiig of A’cfo.si/y —IiupUvd licps’escntatioii by 
Whartinyer .—The defendants, who were whariingers, agreed that the 
idaiutiff’s vessel should unload at their wlitiif, and fur that purpose be 
moored at their jetty so as to ground at low tide. The •bottom was 
vested in the Conservators of the 'I'lmmes. Held, that there was an 
implied representation by the defendaiitH that they had taken reasonable 
care to ascertain that the bottom was Ht for the vessel to ground on, 
and that they were liable for damage caused by the bottom being 
uneven.— The Hooreneh, L.K. 13 P.D. 157; 58 L.J. P. 15 ; 37 W.R. 31. 


Solicitor 

(vi.) Ch. D.— Co.-itK —Taratitui—Sale of Land oat of Jurisdietion^ General 
Order, 1881, SWic’Jule Tl .—The costs of the vendor's solicitor in respect 
nf the sale of land outside the*jar!8dictlon are not governed by the 
General Order, and the scale fee is not chargeable in respect of such a 
sale.—Ill re Grcritle’e Settlement, 37 W.R. 160. 

(vii.) C. A,—Co/'/s — Conducting Sale hy ,iur/if>ii — Solicitor'e UemuMci'ahon 
Order, Aug., 1882, O. 4, r. 11.—Solicitors were employed in relation to 
u sale by auction, the auctioneer being paid by the client a lump snm as 
remuneraliuii. Held, that the solicitor was not entitled to any payment 
for work done hi relation to the conducting*’ of the sale, even though 
such work was nut included in that for whioh the auctioneer was paid.— 
tie Parker, 69 L.T. 4JU. 
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(i.). C. A.— on BiH oj Costn — Ta.vaHon —188H, 0. xiv., r. X — 
Form of Order. —Where a solicitor sues on his bill of costs, and the 
defendant admits hisliabilitv and desires a taxation, the fotn] of order 
on an application for liberty to judgment is—*‘it is ordei-ed that 
the bill of costs on which tho action is brought be referred to the taxing 
master, pnrsuant to the siatnte G & 7 Viot., c. 73, and tiiat the plaintiff 
give credit at the time of taxation for all sums of money received by 
him from or on account of the defendant, and let the plaintiff be at 
• liberty to sign judgment for the amount of the master’s allocutur 
in the said taxation, and costs to be taxed." — Smith v. Fthoanit), 
L.ll. 22 g.B.D. 10; 37 W.R. 112. 

(ii.) Q. B. -Athlrenn of i'ilcut—Ahscondtuf Jttiukru })/.—A 

solicitor will not bo cumpolled to disclose the uddross of a bankrupt 
who has absconded, wimu the bankrupt has cuniniiiuicated such address 
to him as u solicitor, in conlidence, and fur the purpose of being advised 
in the bankx-uptcy proceedings.— E. p. Chief 0,^cial ileceiver ; in rc 
Arnnitt 37 W'.R. 223. 

See Will, p. 57, Hi. 

s 

Tithes 

(iii.) H. Xi>— .\on‘F(iiinwitt — ('ifii of LoudOh Tithen — Limitatirni'—Tillo- I’re- 
scription Act. 2 3 11*7?. f K., c. lOO, e. 1 —Statute of Limitations, 

3 4 Will. JV.y c. 27, es. 1, 2,—A statute of Henry VII. provided that 

the inhabitants of the City of London sl/ould pay titlics yearly in I'especl 
of their honscs. A lay impropriator of tithes in a parish in the city 
brought un action to lecover tithes from the inhabitants of certain 
houses. It appeared that no tithes, or payments in lieu of tithes, had 
over been paid in respect of those houses. Uc'il (1), that apart from 
Btatnte mere nonpayment afforded no defence even against a lay 
impropriator; (2) that the Tithe Prescription Act gave no defence: 
(3) that the payments were ‘‘annuities or periodical sums of mo::cy 
charged upon land," and that the Stutnte of Limitations afforded a 
defence to the action .—Puiinc V. KmUiile, L.IL 13 App. Cas. 613; 
59 L.T. 668. 

Trade-Hark 

(iv.) Ch. D.— Shej^eld Jlcjit'frij — f)iil L.’o?‘po/-rt/c jl/wiA — Jy,rief'irl.ion — 
Vatentt^, Besojuf, and Trade. Marks Art, 1883, ^/*. 81, 00.— The registra¬ 
tion by the Cutlers’ Company of oldmarks is a tninistcria! duty. Utdd^ 
that the company had acted rightly in registering, on the applioatiun 
of L., an old corporate mark of which he was priuid facie owner, not¬ 
withstanding a notice of opposition from W., and without hearing \V. 
Held, also, that there was no appeal to the comptroller.— hi re LamOerTs 
Trade Marky 37 W.R. 154. 

Trover 

(v.) C. A.— Negotiable Securities—/folder for Value —Negotiable Kcnrities 
were stolen from ihb defendants by their manager, and'‘came into the 
possession of the plaintiffs for value and without notice'of frand. Tho 
manager afterwards obtained the securities from the pl^ntiffs by fraud, 
and returned them to the defendants, who were not aware tfiab the 
securities had ever been out of their possession. Some of the secarities 
returned were not the actual securities stolen, but ctbevs of a like kind 
and value. Held, that in tho absence of evidence to tho contrary, the 
defendants ought to bo presumed to have accepted the securities in 
dischaige of their manager’s obligation to restore them, and were 
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therefore bon^t fide holders for value, and entitled u* ji-etaiu jiliem. 
Decision of Q. D. D. (see Yol. 13, p. bO, ii.) attirniod.—Londo)^ atul 
County Bank v. Loiulon and Bivej’ Plate Bank, L.K. 21 Q.B.D. 535; 
57 li.J. Q.B. 601; 37 W.E. 89. 


Trustee : - . • 

(».) O. A.— Ai>pointiuenf of Neir Triifitees—['eelimj Order — Tru/dce .let, 
1850, sx. 3, 5.—Settled funds consisted of a mortgage debt vested in 
two trustees, and a sum of consols in their names. One trustee was 
lunatic, and the other out of the jurisdiction. • Kew trustees were 
appointed in their places under a power in the settlement. A petition 
was presented praying for an order reappointing th% new trustees, and 
vesting thu'trnst property in them. The Court refused to reappoint 
them, but vested the mortgaged land in tKem, and vested the mortgage 
debt and the right to call for a transfer of the consols in the trustee ont 
of the jurisdiction, and, it appearing that he was out of the jurisdiotion, 
vested the debt and the right to call for a transfer in the new troftees.— 
In re Batho, L.R. 39 Ch. D. 189; 58 L.J. Ch. 32. 

(ii.) C. A *—Breach of Triixt—Dvlij to Enforce Pa.vment ^f Tntet Fund .— 
Decision of Ch. D. {xee Vol. 14, ]). 22, ii.) alHrmed .—Dillinij v. Brogden, 
5UL.M',650; 37W.K. 84 

(Hi.) C. A. — Discretionary Trut.t for Maintenance—Assignable Interest .— 
Direction by will to trustees, after the death of testator’s widow, vto 
apply the income of lh» estate in such manner as they should deem 
most expedient in or towards the maintenance, education, or advance* 
• ment of the testator’s children, until the youngest should atttfin 
twenty-one, and then to divide the capital. After the death of the 
widow, there befng children under twenty-one, A., a child who had 
attained twenty-one, assigned all his interest under the will to X. 
Held, that no child was entitled, prior to the yonngest child attaining 
twenty-one, to any {lart of the income, an(^ that X. was entitled to no 
interest in the income except such moneys or property, if any, as might 
be paid or delivered, or appropriated for payment or delivery, by the 
Irustees to A., and that the trustees could not pay or deliver to A. 
money forming part of the income or goods purchased out of it, iuas- 
muoh as the- same would pass by the assignment.— Hairy v. Stnng, 
L^. 39 Ch. D. 443. 

(IV.) H. L .-■■investment — Luiin—lmniunily Clinisc.--A will euiitowerod the 
trustees to lend on such securities, heritable or persona)/' us they 
might think proper, and contained a declaration that they should not 
be liable for. omissions, errors, or neglect of management.” Tliey 
sold a house, part of the trust property, to X., one of the beneficiaries. 
He was unable to pay the whole price, and a {x>riion was left on loan. 
X. gave as security three houses, including those pui’cbased from the 
trustees, upon each of which there were prior incumbrances to au 
an^ount .exceeding two-thirds of their value as stated by X. He also 
^ve the personal obligation of himself and his father-iu-law, both of 
whofu'ware in trade. X. and his father-in-laV became bankrupt, and a 
lose waaeccaaioned to tbo trust. Held, that the trustees were liublo, 
on tho ground that they had acted with partiality towards X., and 
had not shown ordinary care and prudence.—Jfsos v. ilackiuuoii 
L.K, 13 App. Cae. 753. 

(v.) Ch. X)»— Trustees — Duties — NoUrtt of incunihranve — Dealing icith 
Trust Funds .—New trustees ought to inform themselves of the iiatui*e 
and amount of the trust property, aud to look into tlie trust documents 
to see what incumbrances their predeceasoi's had ni>tioe of. Uut if 
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' there was nothiug in auch document a to give them notice of an 
'* incninbTance, they are not liable for loee ocouaioned by their ignorance 
of it, althongh in fact they did not look into the documenta. —Hallows 
▼. Lloyd, L.B. 39 Cb. D. 686 ; 59 L.T. 603 ; 37 W.R. 12. 

(i.) C. A. — Payment into Covi't——Tnmtee Relief Act. —In an appli¬ 
cation for payment out of a fund paid into Conrt under the Truatee 
Belief Act, the joriadiotion of the Court is limited to the fund actually 
in Court, and the trustees cannot be ordered to repay the coats and 
expenses dednoted by them before payment. If such dednetions have 
been improperly made, separate proceedings must be taken to recover 
them.— In rc’Parkec’s Will, li.R. 39 Ch. D. 303; 68 L.J. Cb. 23. 

(ii.) C. A. — Purchase of Trust Property hy Ulrangcr — Re-purcfuixc by 
Trustee —Oihwj* of Pro0\ —Decision of Ch. D. (see Vol. 13, p- 138, v.) 
reversed.— Postlethwaite v. Rickman, 37 W.R. 200. 

(iii.) C. A. — Vestiny Ordet'—Refusal in Convey—Trustee R.'tension -Icf, 
1852, s. 2.—Where the title of a person requiring a conveyance of land 
18 not free from doubt there is uu wilful ” refusal to convey by the 
trustee in whom the land is vested, and therefore there is no juris¬ 
diction to grant a vesting order.— In re Mills' Tnists, L.B. 40 Ch. D. 14; 
37 W.R. 81. • 

Sec Costs, p. 35, vi. 

Vendor and Purchaser:-- 

(iv.) C. A. — Misdescriptioyi — Lease — Underlease. —A condition in u contract 

< for sale that ** the description of the property in the particolars is 
believed to be correct, but if any error shall be found therein the same 
shall not aniinl the sale,” refers to a niisdcsc^ption of the corporcul 
property, not to a mistake in the statement of the vendor’s title. Houses 
were stated in the particulars to be held for ninety years from the 24tb 
of June, 1844. The, conditions provided that the title should com- 
mcnce '‘with the lease under which the vendor holds dated July, 
1845.** The vendor was, in fact, entitled to an underlease for the residue 
of the term of ninety years less two days at a peppercorn rent, and 
the owner of the two days could not be found. Held, that the purchaser 
cuuld*uut be compelled to accept a title to an underlease, the particnlars 
liaving stated that the property was bold by Irnse.— In re Rtyf'ns and 
Muster's Contract, L.B. 31) Cb. D. 110; 59 L.T. 740. 

(V.) Ch. D.- -Misdescrijition — Measure of Ciaapensahon. —PavlicnlarH of 
sale described land as ” approached by C. Avenue, a new road, made 
up and sewered, which is continued across the property,” and the plan 
showed C. Avenue as continued across the property. It turned out 
that the road across the property was not made up and sewered like 
C. Avenue. Held, that there was a misdescription, and that the 
measure of compensation was not the snm which it wonld cost to make 
up and sewer the road, but tho difference between the valne of the 
properly as it was at the date of the sale, and us it wonld have been at 
that date if the rbad bad been made up and sewered.— Chifferiel v. 
Watson, L.B. 40 Ch. D. 45 j 37 W.B. 120. 

(vi.) Ch* S*— Misleading Particulars—Business Premises-^Bestrictire 
Covenant — Summons—Vendor and Purchaser Act, 1874, s. 9.—A pnr- 
chaser contracted to purchase premises described in the particniars as 
business premises. It turned out that they were subject to a covenant 
which seriously restricted the use of them. Held, uu a summuns 
that the title, although shown in accordance with the contract, was not 
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Buoh as the purchaser ought to be compelled to accept. The * 0001:6 
refused to order a return of the deposit, but left the purchaser to his 
remedy by aotidn.—In-re Dam and Carey’s Confracf, 37 W.R. 217. 

(i.) Ch. D. — Sale hy Agent—Want of Authority — Ratification. —S., a 
director of a company, contracted on behalf of the company to sell 
to the defendant land of the company. The defendant failed to com¬ 
plete, and the company commenced an action to enforce the conti-act. 
Heldy that the commencement of the action was a suiBcient.ratificatinn 
of S .*8 act to entitle the company to specific performance, eren if S.’s 
authority had at the time of the contract bedh defectire.^RoIton 
Partners v. Lambert, 37 W.R. 236. 

(ii.) Ch. D.— Sale of Surplus Lands hy Railway Co7npamy—Absolute Sale .— 
A railway company sold surplus land toV., agreeing that the payment 
of part of the purchase-money should be postponed to a date which was 
beyond the period prescribed for the sale of surplns land. The company 
was, by the deed carrying out the agreement, to have a lien on the land 
until payment. Quo're, whether this was an absolute sale. T. having 
agreed to sell the land to Y., held, on a suminons under the Tender and 
Purchaser Act, 1874, that the Court would not enforce the contract.— 
In re Thnrkioroif Yovng*s Contract, L.R. 40 Ch. U. 34; 37 W.R. 74. 


Will;- 

(lii.) C. A. — Attesting — Allowance of Profit-costs to Solicitor— 

Trustee — Wills Act, 1837, s. 15.—A declaration in a will that a solicitor, 
^ who is exeentor and trustee, may charge profit-costa for work done /or 
the estate, is a beneficial gift to him, and is void if he witnesses the 
execution of the* will.—/n re Pooley, L.B. 40 Ch. D. 1; 58 L.J. Ch. 1; 
37 W.R. 17. 

(iv.) Ch. — Coneirvetion — Ch ildren—Gift Over—Illegitimate Child. —A 

testator devised an estate to his “ eldest daughter ” A. He directed 
that ‘’should any of my children die without having children of their 
own lawfully begotten, their share shall be divided equally among 
my surviving children.” A. was illegitimate. On her death intestate 
and without having had issue the Crown claimed the estate devised 
to her. Held, that she was included among ‘‘children*’ in the gift 
over, and that the surviving children of the testator were entitled.— 
Smith V. Jobson, 59, L.T. 307, 

(v.) C. A. — Construction —“ Die Without Leaving Jssye.** —Dedsion of 
Ch. D. (see Vol. 13, p. 58, vii.) affirmed.— Slattery v. Ball, L.R. 40 
Ch. 11; 37 W.R. 37. 

(vi.) P, C.****‘C(mstructtou—Die W’ttftout Leaving Issue,—A testator, after 
making certain dispositions during the lifetime of his widow, and certain 
absolute dis])oeitions in favour of bis children, to be effected by convey, 
ance from the trustees of the will after the decease of his wife, directed 
that " if any of my said children shall die without leaving lawful issue 
them surviving, the property hereby devisedto each of my said children 
shall be divided amongst my surviving* children.*’ Held, that according 
to the whole scope and intention of the will, the gift over was to take 
effeot only on death without issue iu the lifetime of the widow.— 
Lewin v. Kelly, L.B. 13 App. Cas. 783; 59 LT. 676. 

(vii.) Cll* — Construction—Discretionary Power <0 Invest—Implied Power 

to Sell Real Rstate. —A testator devised and bequeathed real and 
personal estate to trustees, and empowered them at their absolute dis- 
oretion to continue the whole or any part of the Mtate in the firm in 

R 
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'frhisli he wm a partner, or “ to invest, re.inveat, and lend any part ” 
of hit eatate to enoh firm on each terms ai^ they should think proper. 
Held, that there was no implied power to sell estate.^Hoiloway 
▼. Solloujay, 87 W.B. 77* 

(i.) C. A. — Construciion^^Divisible jGUft — Remotenesa. —A will contained 
an nltimate limitation of real esbato to the right heirs of the testatrix 
in case both her daughters (who were married) shonld die without 
leaving any child or the issue of any child living at the death of the 
snrvivor of them, or of the survivor of their respective then present 
or any fatnre husbands. Held, that the gift could not be divided into 
two gifts (1) in case both daughters should die without leaving issue at 
their respective deaths, and (2) in case the daughters or either of them 
shonld die leaving issue, and there should be no such issue living at the 
death of the survivor of the .husbands; but that the gift was a single 
gift over on one event involving two things, and was void for remote¬ 
ness.— Peek V. Savory, L.B. 89 Ch. D. 289. 

(ii.) Ch.D ,— Constructioji—Future Gift 0 / Residue—Income Undisposed 0 /— 
Pmoerto Grant Jointure. —Testatrix being entitled, under the marriage 
settlement of her grand-daughter and A., to a fund sabject to the life 
interest of A., gavo her ** reversionary interest '* in the fund on trust, 
on the determination of A.’s interest, for the children of A. by any 
future marriage. She gave a power “ with or without power of reroca- 

.. tioD, or by will or codioil,*’ to appoint the income to any future wife for 
life, and in default of children acquiring a vested interest she gave the 
fund to A. She also gave her residue in trust for A. By codicil she 
gave her residue on the sanie trusts in favour of A. and his issu^ as 
were declared in tbe will concerning the revei’sionaly interest. A. married 
a second time. Held, that the income of the residue acoming during A.’s 
life must be acoumulated for tbe benefit of the possible children of A. 
Held) also, that the power given to A. to appoint to a wife was of the 
nature of a power to grant a jointure, aud that he oonld not appoint 
the income accruing daring hia life to big wife.—Asfcin v. Feryuso)i, 
69 L.T. 462. 

(iii.) Ch. D. — Conatruetion—^Qi/t to “ Peraonal Repreaentativea ” of Children 
'* per stirpes.'’—’Gift of lands to trustees on trut to pay the rents unto 
axtd for tiU equal benefit of all the children or the testatrix and their 
respective families so lung as any of her children should live ; dlid from 
and after tbe death of tho longest liver of hor children she directed the 
trust estate to be a^d, and the proceeds to be divided equally amongst 
all and every the personal representatives ** of her several children 
** per stirpes.** Held, that under the ultimate the issue living at 
the death of the testatrix, and tbe issue born after bor death and before 
the death of the longest liver of the children were entitled to share 

** per stirpes.”— Raivford v. Knowlee, 69 L.T. 369. 

• 

(iv.) C. A.* Construction —legacy —Condition—Limitation.—Decision of 
Oh. D. (sea Yol. 13, p. 98, iii.) affirmed.—-TrqFord v. Maconochie, 
^L.B. 89 Ch. D. 116;*57 L.J. Ch. 986 5 59 L.T. 681; 87 W.R. 88. 

(v.) C. A.— Construction—** Other fl'ons” — “To be Begotten ,^*— Decision of 
Ch. D. (see Vol. 18, p. 26, viii.) affirmed.—Loelce v. Dunlop, L.R. 39 
Ch. D. 887 : 67 hJ. Ch. 1010; 69 L.T. 683. 

(vi.) 0* A.^'Conetntction — Precatory Trust .—In considering whether preca* 
tory words create a trust, the Court will notlook only to particular expres. 
vicms, b,ut will eee whether on the whole will tbe intention was to create 
a trust, and regard will be had to wy diffloolty whioh would arise from 
a trust. Gift by a testatrix of all. her real and personal property to 
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her daughter, her heirs and assigns; and it is my desire that she 
allows to A.an annatty of £25 during her life; and that A. shall, if 
. sh# desire it, have the nee of such portions of my household furniture 
as may not be required by my daughter.** Held, that no trust was 
created to pay the annuity.— Gre'jory v. Edmondsony L.R. 39 Ch. D. 253. 

■ 

(i.) Ch. D. — Conetruction ,— Uemolenesn —Person Pant ChUd-hearing — 
AdMinsibilUy of Evidence. —Bequest by testator on trust for his daughter 
A. for life, and aftier her death on trust for such of A/s ohitdren 
ns should attain the ago of twenty-ono, and ajso for each children 
of any son of A. who should die under tweuty>one, as should live 
to attain the age of twenty-one. At the death of the testator, 
A. was o7€U* sixty years of age and had children, ^leld, that the trust 
fur the graudchildrea of A. was void foreremotenoss, and that evidence 
was not admissible to shew that at the testator’s death A. was past the age 
•of child-beariog.— Johnskm v. Hill, L.U. 30 Ch. D. 155; 57 L.J. Ch. lOGl; 
50 L.T. 725; 37 W.R. 61. 

(ii.) C. A..-- Conetruction —Reenltiag Trust. —Devise to X., ths testator’s 
b;;f)thor, of whatsoever real estate the testator might die possessed of, 
**on trust nevertheless to pay thereout the sum of £800 due from me 
to” A., and “the sum of £300 due from me to” B., “and also on 
trust to pay” oertaiu aunuities. There was a bequest of the 
personalty to X. and others, and X. was executor. Held, that the real 
estate was given to X. benetioially, subject to the payments mentioned. 
— Croome v. Ovooine, 59 If.T. 582. 

(ii^.) Ch. D.— Construction—Sfiecial Power of Appointment. — Testatrix Had 
a power of Appointment ainoag her children over property settled un 
them in dofaulg of appointment. By her will she bequeathed and * 
appointed her residuary estate, including all property over which she 
should at her death have any power of appointment, on trnst, after 
payment of debts, Ac., to apply so mnoh of the income as the trustees 
should think fit daring the niiuurity and spinsterhood of her only child 
for her maintenance, and to accumulate the surplus; the whole, on. such 
child attaining twenty-ono or marrying, to be iu trust for her for life, 
with remainders over. Held, that the power was not executed.— 

• Wood V. Cottony UR. 40 Ch. D. 41 ; 37 W.R. 232. 

(iv.J eft A.— Construction —Pi-oi-ijiWH for Grandchildren — Child Dyinp 
without leaving ang Child him Surviving — Qift^over. —There is no 
positive rule of law that, where provision is made for ohitdren or grand¬ 
children iu A settlement or will, the children or grandchildren who 
attain twenty-one or marry must take, notwithstanding an intention 
expressed to exclude children or grandchildren who do not survive their 
parents. But where the oxpreasioas in the instrument, indicating the 
intention to exclude, aro ambiguous, the instrument ought not to bo 
construed to exclude such children or grandohildreu. Decision of 
Ch. D. (see Yol. Id, p. 142, ii.) affirmed.*—v. CunAt»<//iaw, 
L.E. 39 Oh. O. 426 ; 69 L.T. 745 ; 37 W.R..245. 

(v.) Cll. ^•—‘Construction —“IPi/e”— Divorced Wife. —Bequest on trust 
for the sons of testator for their lives, and after the decease of each 
son on trnst to pay to any wife of such son, the iuoume of his share for 
life. A son married, was divoroed on his own petition, and died. 
Held, that the divorced wife was not entitled,— Hitehins v. Motrieson, 
L.R. 40 Oh. D. 80; 37 W.R. 91. 

(vi.) Cll. D. —Gift to Executors of Deceased Legatee—Residuary Gift 5y 
Legatee to Testator. —A. bequeathed half of bis residuary estate toi.B., 

K— 
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'knd, ii^^aee of of B., to B.’s ezeoators 'ajid administrators. 

^ B. predeoeaMd A.'« liatihg^ bequeathed ali her residuary estate to A. 
Heldt that the share of A.’6 estate bequeathed to B., and bequeathed 
by B. to A., went >to A/s nezt<of-kin id undispoded of.-^In re YdlM 
Trusts, 37 W.B. 162. 

' c 

(i.) 0. A. — Heptigitant Qonditxon in Will. —Decision of P.D.*(8ee Vol. 14, 
p. 11, ii.) affirmed.—Corbett v. Corbett, L.B. 14 P.D. 7; 37 .W.ft. 114. 

(ii.) P. A. —Sotia/oction—Corenont to Pay--Legacy — Birecthn for Payment 
of Debts.—iJedision of Ch. D. (see Vol. 13, p. 142, v.) affirmed.— 
Horlock T. Wiagim, L.R. 39 Ch. D. 142; 58 L.J.Xh. 46$ 59 L.T. 710. 
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A(finini8tration 

(i.) C. A. — Kxecviora*cai’rying ou r<?f.*<a^or *5 -Right of Inilemiify 

—Right of CredilorK—Priority of Credifora. —^Vhere execntorn, iu 
pDrsuance of authority contaiuod iu their testator’s will, carry on his 
business, thoy aro entitled, in priority to the creditors of the testator, 
to bo indemnified oat of snch part of the estate as they accjaire in 
carrying on the business to the full amount of the debts and liabilities 
incurred in so doing, less any ainonnr which they may owe the estate, 
and creditors having a claim against the execators personally are 
entitled, to the extent of siioli claim, to stand in their placebo reapoot 
of inch indemnity. The te 8 tator*fl crodirot*s are entitled, aa regards 
his original assets, to priority over the executors* claim to such indemnity, 
and the executors have no right of indemnity out of snch assets, 
except for tho expenses of realizing them, and the creditors of the 
executors in respect- of the busiinss have no claim ag&iust such assets. 
— Jhwifc 7 . fjortoii, 00 L.T. 305; 37 W.R. 341. 

(ii.) Cll. D. — 8 »'t of by Exeentorx — XJndii>charged Vehtor—Ctoge of 
Liqttidafion — Legacy-^Rankriiptcy Act, 18C0, i*. 54.—B. proved for £000 
in A.’s liquidation, bqt received no dividend. On 4lh December, IBSO, 
tho liquidation was closed, bat no discharge was granted to A. In 
January, 1888, B. died, leaviug A. a legacy of iJl.OOO. Held, that B.’s 
executors oonld not set off or retain tho legacy, as there was no debt 
which could be enforced till three yeais afeer the close of the 
liquidation.— Reeit r. Rees, 60 L.T. 260- 

(iii.) Oh. D. — Potoer of Administrator to Appropnate Part of Estate—Chose 
in Action—Mortgage Debt. —An administrator, being one of the next-of- 
kin, may, w’ithout any agreement with iho other noxt-of-kin, appropriate 
to his own share a chose in action, such aa a mortgage debt, forming 
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, past of the iDtestete'e eetete. Therefore where such appropriation was 
• made,^ held, that interest paid by the mortgagor to the administrator, 
to his executrix, end to her edmiDislrator in soocession, was paid to the 
persons entitled to reoeire it, and prevented the mortgagor from setting 
np the Statute of Limitations as a defence to a forecloanre* action.— 
Barclov ▼. Oiren, 60 L.T. 220. 

(i.) Oh. D.— Intereit on Coats'■■Solisitora* Remuneration Act, 1881( Qeneral 
Order VII. — R.8,C.t 1863, 0. xli., r. 3$ 0. xlii., r, 16.—Interest on costs 
in an administration action ordered to be raised out of a fund is not 
payable witliout express provision to that effect contained in the order. 
— Wilhingtony. Newnunn, L.H. 40 Ch. D. 476 j 68 L.J. Ch. 2G0. 

(ii.) P. D.— Amount of ^Idmintslrafton Bond. —Tho estate of A. was being 
administered in the Chancery Division. B., deceased, was entitled to a 
moiety of a'share in ^uoh estate. The applicant, iu’order to complete 
the chain of representation to B., had taken oat letters of adminiatra' 
tion to the estates of B., C. and D. The Chancery Division ordered 
that the share so belonging to.B.’s estate shonld be paid directly to the 
persons entitled, and not through the applicant, his administratrix. 
Be^d, that the seonrity to be given by the applicant in respect of the 
grants which she had taken oat might be limited to twice the amount 
of her beneficial interest.— In the Ooods of Parton ^ in the -Goode of 
Bennisoiu L.R. 14 F.D. 49. 

• 

(iii.) P. — Grant—Executor out of Ju/rittdiefion—Guardian of Sole Legatee. 

—Ooe of two executors appointed by a will was dead, the other was in 
Brazil, the date of bis return being upcertain. The sole legatee was a 
minor, whose next-of-kin either renounced or were out of the juris- 

r diction. Tho.re was nigent need of immediate administration. Adminis¬ 
tration with the will annexed was granted to the paternal aunt of the 
minor, whom she had elected her guardian.— In the Goods of Baiterhee. 
L.E. 14 P.D. 89 ; 37 W.R. 410. 

(ir.) P. D.— Qrayxt ^Applicaticm to Pass over Widow —C/tafion.—Application 
being made to giant letters of administration to the father of tlie 
intestate, passing over the widow, against whom misconduct was 
alleged, the Court refused to make the grant without citing the widow.— • 
In the Goods of Middleton, L.R. 14 f.D. 23; 58 L.J. P. 28; tJO L.T. 237. 

Appropriation of Payments 

(v.) Ch. D.— Banicing Account — Trust Moneys.—On the 6th of October a 
stwkbroker paid into his banking account sums belonging to 1*. and S., 
• his clients, and on that day the balance to his credit amounted to £50o. 
Between that day and the 5th of November he paid in further sums 
belonging to clients, but on the latter day tbe belauce amounted to 
£300 only, he having drawn out largo sums for his own piirposeB. 
On the 6th of November a judgmeut creditor obtained a garnishee 
order against the balance. Held, that the moneys belonging to 
P. and S. bad been drawn oat before the 6rh of November, and were 
not represented by any part of the balauce.—/fnacoefe’ v. Smith 
37 W.B. 459. ’ 

Arbitration 

(vi.) Ch. "D.—Agreement to Refer—Discretion of Court^-Compxon Law 
Procedure Act, 1854, a. 11.—By their partnership articles the plaintiff 
and defendant i^eed that all ‘‘ pecuniary presents and gratuities 
f^om patients, and all other professional emoluments whatever should 
be accounted fores profits of the bnsiness, and that all differences with 
regard te the oonstrnotidn of the articles should be inferred to 
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arbitretion. One of the patients attended by the plaibtifE died, 
appointing him her exeoutor, and leaving him a legacy and the rdsidae 
of her estate. The defendant claimed the legacies as profits of the 
business, and required that the question should be referred to 
arbitration. The plaintiff issued a writ to have the question determined 
by the Court. I^d, on a motion by the defendant to stay proceedings, 
that the question^as within tbq agreement to refer, but that the Court 
bad a discretion, and that the action ought not to bu stayed.—Liyon v. 
Johnson, 60 L.T. 223 j 37 W.R. 427. 

(i-) C. A. As Ch.. D. — Public Health Act^ 1875, 8. 180, su6-s. 9— Time for 

, Award of Umpire. —Where an umpire is appointbd in an arbitration 
under the Public Health Act, 1875, be must, unless he duly extends 
the time, make iiis award within twenty-one days.* Two arbitrators, 
appointed in such an arbitration, on January 3 extended the time for 
making their award to February On January 10, they appointed 
an umpire. On February 1, the umpire and the arbitrators held their 
first meeting, at which it became clear that the arbitratera could 
not agree, and one of them withdrew from the arbitration. Held, that 
the matter were referred to the umpire on February 1.— In Teadon 

Waterworhi Co. and Yeadon Local Board, 69 L.T. 844; 37 W.R. 360. 

See Insurance, p. 73, iii. 

Attachment. — See Practice, p. 82, vi. 

Banker• 

(ii.) Q. B. D.—JfoMpy* Collection — Trust —Where moneys are 

entrusted to a banker to collect and remit, a trust is created, and in the 
• event of the banker’s bankruptcy before they are remitted, payment 
mav be demanded out of the estate.— B. p. Plitti tn re Brmvn, 
37W.R. 463. • 

Bankruptcy 

(iii.) Q. B. B ,— Act of Bankruptcy — Deed of Arrangement — Deede of Atrange^ 
meat Act, 1887, 88. 5, 17 —Bankruptcy Act, 1883, s. 4, aub-s. 1 (o).— 
Although a deed of arrangomeni is void by reason of being unstamped 
and unregistered, it may be given in evidence, in proof of an act of 
bankruptcy committed by the debtor.— E. p. Heapy ; in re Sollinsheod, 
60 L.T. 273; 37 W.R. 416. 

(iv.) Q.rB.D. — Ac# o^Banlruptci/— Botice of Suspension of Payment^ Fraudu¬ 
lent Preference—Bankruptcy Act, 1883, s. 4, sub.as. f. ^ h. —The issue by a 
tiader to his creditors of a circular, Btating that his affairs have become 
embarrassed, and that before taking further action he wishes to confer 
with his creditors as to their position, is not notice “ that he is about to 
suspend payment of his debts,*’ allbough his bankets, to whom he is 
indebted, open a suspense account after receipt of the circular. A 
firm paid to their bankers accommodation bills, which falsely purported 
to be drawn in respect of goods accepted by a broUier of a member of 
the firm. Before the bills became due, and shortly l>efore their 
bankruptcy, the firm gave the bank cheques ir^exebange for the bills. 
J?c2d, that the payment constitnted a fradnlent preference.— F. p. The 
Trustee; tn re Ifleming, Fraset' Co., 60 L.T. 164. 

(v.) Q. a. D. —Action 6f#ioeen Beolrvpfs—Ovo'er by Consent—^Coste — Rights 
of Trustee in Bankruptcy. —While a partnership action was pending 
the parties thereto were both adjudicated bankrupt; and an 
order was made by consent, by which the receiver in the action was 
directed to tax and pay the costs, and pay over the balance in his bands 
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' to the troafeee la bankraptoy. Held, that the order authorised the 
receiver to pay the soHoitors in the action their taxed ooste, bnt that it 
waa binding on the imsteo only eo far as he h ad assented to it.— E. p. 
Peace,* in re Chantry ^ Brewster^ 37 W.R. 352. 

(i.) Q. B, D. — Deed of Arrangement^Registratii^ —Alleralton— Deeds of 
Arrangetnent Act, 1S87, ss. 5, 6 .-^A deed of aii^ngement, to which the 
creditors were scheduled, had, at the time of registration, only one 
name in the schedule, the others being mlded afterwards, that 

the trustee under the deed could not appeal against a receiriug order 
made against, the debtor, as a trno copy of the deed had not boon 
registered.— E. p. Milne} in ro Batten, 60 L.T. 271; 37 AV.E. 303. 

(ii.) Q.B.D ,--^Deedof AssignMent — Assent obtained by Misrepresentation — 
Ban1crvptcii*^Aet, 1883.;^—Where a creditor is persuaded by misrepresenta* 
tioDB to assent to the execution of a deed of assignment by the debtor, 
he will not be precluded from presenting a bankruptcy petition.— tl. p. 
Farrier; in re Tannenherg, 60 L.T. 270 ; 37 W.R. 480. 

(iii.) 0. A. — Disclaimer —Appliroliow for Vesting Order —Polices.—On an 
application for a vesting order respecting leasehold property, the Icesor 
and an assignee of the lease will generally ba proper, but nut always 
necessary parties. It is a question in each case for the discretion of the 
Court.—III re Morgan; e. p. Moy'gan, 37 W.R. 344. 

Q. B.D .— Irish Bankruptcy Act, 1857, s. 267— THU of Assignees — 
Money paid to Bankrupt without Xotice. —Under the Irish Bankruptcy 
Act, 1857, the title of the assigneds to all the bankrupt’s property 
becomes complete on the adjudication, aud a persou who, after the 
adjudication, bnt without notice of it, pays to the bankrupt a debt 
owing to him, is not discharged by such payment.^ ifcKnttre v. Fotte^’, 
L.R. 22 Q.B.D. 438. 

(r.) C. A. — Judgment^*' E'tecution thereon not having been Stayed '*— 
Bankruptcy Notice—Fayment Prevented—Bankruptcy Act, 1883, s. 4, 
^h-8. 1 ( 3 ).—II. obtained a judgment against U.j M. obtaineit a 
judgment against R.; U. served a baukrnptcy notice on D. Before 
seven days had expired, if. served a garnishee order nisi on D. D. 
failed to pay either R. or M., aud R. presented a bankruptcy petition 
agafbst him. The garnishee order was made absolute, and a receiving 
order was made against D. Held, timt execution on R.’s^judgment 
against D. had not been stayed, atid that the receiving order was rightly 
made. Held, also, that in the absence iif e^denco that D. would have 
paid R. if he had not beon served with the garnishee order, H. waa n«it 
prevented from treating the failure to comply with liis bankruptcy 
notice as an act of baukvuptcy.—ft’, p. Dennis; inre Dennis,97 W.R. 203. 

(vi.) Q. B. I).—Order of Discharge—Suspension- Conditions—Bankruptcy 
Act, 1883, 8. 28, Huh’S. 2.—The Court may not make an order of discharge 
oonditioual, and also suspend its operation.— E. p. Uuggivs; iara liusiyins, 
L.R. 22 Q.B.D. 277 ; 58 L.J. Q.B. 2(g ; 60 L.T. 236 j 37 W.R. 432. 

(rii.) Q. B. "D.—Tr&ding by Undischarged Bankrupt -Property taken by 
Trustee—Right to fndemyiitij—Bankruptcy Act, 1883, «. 44.—An undis- 
obar^d bankrupt who trades without the knowledge of the trustee and 
aequires property, cannot, on the trustee becomiug aware of the trading 
and tokingthe property acquired, claim an indemnity from the trustee 
against liabilities incun-ed during the trading. If he obtains the 
trustee’s sanotion to tho trading he is his agent, and is entitled to an 
indemnity,—.®, p, Newton ; in re Clarke, 00 L.T. 335. 
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V 

(i.) Q. B. D .-2 'wo Peiitions-^Diamifsal of Piritt — CoHin ,— S., Ihe debtor, 
at tbe request of certain creditors, amon^ wlmti) was 11 ., Hcecuted^ deed 
of assii^ment. R. presented a bankruptcy i>Mtiiiou a^piinst S., fonnded 
OT^the deed. The debtor opposed the petition ou tlie ground thatB. 
bad assented to the deed. Before completion of the hearing a creditoi* 
who had not aaiented to the deed presented a petition, on which a 
rooeiying order was made. Heid, that as there was nn available act of 
bankruptcy, the nbjoction to ll.’s petition was useless, and that B>. ought 
not to be made to ])ity the costs, but that as R. ought not to have pre¬ 
sented his petition be ought not to have any costs.—-K. p. Rooke ; tn re 

^ Smrtft, 60 L.T. 192. 

(ii.) Q. B. D. — Trantrc— Ol'jc.clinu 6j/ linard of Trade—Battkrupfey Act, 
1H83, s. 2L— B., an arcimntnnt, nt the ipquost of fcljft principal credi»^orB 
of H., \%'ho na.'H in difliculties, uncici took (he nianngemont of his affnirv. 
It. made and received paynionts on account of S.’s estate, and, with the 
consent of S., retained a reunincrution for himself. S. became bRnkru})t, 
and B. was appointed trustee. The Board of Trade objected to the 
appointment. Held, that the objection must be sustained, as it was 
almost inipttssible for B. to act impartially with reference tsi questions 
whicli must arise out of his own dealinp’s with the estates .—£. p. 
Board of Trade ; in re Storohl, 60 L.T. 190. 

See Banker, p. 03, ii. Champerty, p. 06, iv. Husband and Wife; p. 75, i. 
Mortgage, p. 80, iv. Bructice, p. 82, viii. 

Bill of Sale 

(ili.) C. A.— Cimsidoralioii—Sfainmeni of—JiiUs of Sale Act, 1878, s, 8 .— 

• The consideration for a bill of sale was stated to be the pnyn.ent of a 
Slim of money by the grantee to the gnintor. Part of such sum was 
in fact retaineef by the grantee in satisfaction of (J) the amounts 
acceptances which Imd been given by the grantor to the grantee, and 
were not yet due ; ( 2 ) a sum agreed to be paid by the grantor to tlio 
grantee for the hire of furnitnre comprised in the hill of sale; and 
. (3) an agreed sum for tlie expenses of tlie tiansaclion. Held, tlmt the 
consideration was nob truly stated.— Richardson v. Harris, L.R. 22 
Q B.D. 268 j aTW-R. 426. 

(iv.) Q, B. D. — rnrciifovi/ with Receipt Attached—Bills of Sale ilff,l 8 V 8 , s. 4. 
—The defendant’s furuituro was distrained by his InndUrd for rent. 
(Rie, and was sold by the landlord’s broker tnX., wh.o imn.ediately 
after the sale lot ft to the defendant’s wife under a hiring agreement. 
The broker gave X. nn inventor}' of the gueds, with a leceipt for the 
liurehase-money attached. Tlie goods were seized under a writ of 
ji. fa., issued by the plaintiff. Held, that the inventory and the hiring 
ugi'oemont togetiier constituted a bill of sale, and required registration. 
■ hWnch V. Boinhernard, 60 L.T. 48. 

(v.) C. A. —** Ivreiiionj with Rerfipt Attached" —" huctiwent aot an 
Aiisurance." — See Vol. 14} ]>• 3, vi. The goods of A. weie>eizcdby 
the sheriff under a writ issued by X., nnd were sold by the feberiff to 
X. by private contract. X. received from life aheiiff an inventory with 
receipt attached. X. agreed to let the goods to A.’s wife, and A. 
remained in possession of them, till they were seized under a writ 
issued by the plaintiff. The County Court Judge, on an interpleader 
issue, found that thei'e had been a complete transaotiou of purchase 
and sale, irrespective of the inventory. Held, that there was evidence 
to justify this finding, and that tho inveutoiy was not. an assurance 
which required registration.on v. Brown, 59 L.T. 810, 
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(i.) ,Q. B. D.““Jfortpape— Trade Machinery — Bills of Sale Acf, 1878, 
4,5,7*—A. deposited with X. the docauiento of title relation to 
property cm whioh was trade machinery, with a memorandarn 
acknowledging the right of X. to an aasigiiment of snoh property, 
either absolutely or by way of mortgage, to seonre the repayment of 
moneys provided by X. for the purchase of the property, and stating 
that until such election should be exercised the documents were 
deposited as an equitable mortgage. Heldf that the memorandum was 
not a bill of sale with respect to the trade machinery.— E. p. Lusty ; 
m re Litety, 60 L.T. 160; 37 W.K. 304. 

' t 

Bombay Civil Fund 

(ii ) C. A. —Bomhm/ Ciril Fand Act, l882'-Sfa<i*torf/ Jarisdietion — Costs .— 
The Court oi Appeal having statutory jurisdiction to determine any 
question between a subscriber to the fund and the Secretary of State 
for India, with reference to the liability of the fund, and there being 
no provision in the Act as to costs, can order a subscriber who has 
taken proceedings to enforce a claim against the fund which the Conrt 
. holdu not to be established, to pay the costs of such proceedings.— 
Pringle v. Secretary of State for India, L.R. 40 Ch. D. 2^. 

Bond:— 

(Hi.) Q. B. D , — Accord anil Satisfaction — Co-ohUijees, —Where there ave two 
co.obligees to a bond, the presumption of equity is that they are tenants 
iu common, siid not joint tenants, of the debt and of any security held 
for it; and unless this presumption is I'ebutted, accord and satis(act.ion 
made with one is not a complete answer to an action by both. — 
Steeds V. SfeetU, GO L.T. 318; 37 W.U. 378. 

Building Agreement 

(ir.) C. A. —Coarfifiw of Ifc-enfry— Sepamhln Provisions — Ap2^roprintwn 
of Payments. — Ky a building agreement, il. agreed to grant to K. lenses 
of plots of land, when the buildings to be erected thereon should bu 
** roofed in.’* Tho le^ksos were to be in a form annexed to the agree¬ 
ment, which form contained a power of re-entry on non-payment of 
rent, but not on non-performance of any building stipulations. The 
agreement contained a power of re-entry in case the buildings were 
not proceeded with for the space of twenty-one clear days. H^ld, that 
after the buildings were roofed in tho power of re-entry iu case they 
were not proceeded with for twenty-one omar days could not be 
exercised. H. having paid H. various same, which U. claimed to 
appropriate otlterwisu than in respect of rent, held, that the onus of 
showing that such sums were not paid in respect of rent lay on li.— 
Lowther v. Heaver, 60 L.T. 310; 37 V/.R. 465. 

Building Society:— 

(v.) C«A. — Advanced Member ^Mortyage—Alleralionof RuleeafterMortgage — 
Certificate of Registrar. —B., a member^f a building society, borrowed 
'money from tbe society, and executed a mortgage whioh contained a 
covenant to pay all subscriptions and other moneys which, according to 
thernles of the sneiety for the time being, should become due from him. 
The rales were afterwards altered so as to make advanced members 
liable to bear a share of the losses of the society, and tbe altered rules 
were certified by tho registrar. Held, that the certificate was oonolasive 
MS to the validity of the altered rule, and that it was biuding on B.— 
Rosenberg r. HorthumherUind Building Society, L.K. 22 Q.B.D. 373; 
87 W.B. S68. 
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(>•) Q. B« — Tnvesti'ng ifemher—Withdroioal of—Winding np^Lidbiiity’^ 

Building Societies Act, 1874, ». 14— Companies irt, 1862, ns. 38, 200.— 
Tbe rules of a buildiog society, which wes i-egistered under the Building 
Bodicties Act, 1874, dirided its shares into inrcstiog and advanced 
shares, the investing sltares being divided into snbecription and paid-up 
shares, and provided that any ^nve^ting member, on giving notice as 
therein mentioned, might withdraw tbe whole or part of the amount dne 
to him. Certain investing nionibets who Jseld subscription shares which 
were not fully paid-up, duly withdrew from the society, and a winding, 
up order was made shortly after. Heldy that such members baviog 

* ceased to be members before the winding-np ordcT wore not liable to 
oontribate the amount not paid up on ihcii shares.— Tie Sheffield and South 
Yorkshire Permanent Sodetij, L.K. 22 Q H.T>. 470 j 60 L.T. 186. 

Canada:- * 

(ii.) P. C.— '>/ I>ii7niniini ami Prorinees—Projerhj in Lands —Itulian 
Renerre/i—Rights 0 /Crown—British Tiorlh Amerirn Act, 18tf7, s. 01. 
nuh-s. 24, ss. 108, 10!t, I L7. —The entire beneficial iuteresi of the Crown 
inlands within the bonndary of each ])rovinco in the Dominion«f Canada 
was by sec. 100 of the British North America Act, 1867, given to the 
province: consequently, when by a treaty made in 1873, certain Indian 
chiefs ceded to the Crown their rights in lands in the province of 
Ontario, the beneficial interest in such lands passed to tbe province, 
and the Dominion Government has no power to dispose of the timber 
on such lauds.— St. Catherine's ^filling Company v. The Queeh, 
60 L.T. 197. • 

C^iamperty• 

(lii.) Ch. D. — Loan fo Uiirrg on Sait — yiortgage uf Stihjerf of Stitt — iionns 
— Cnconscionable liarguin. —The plaintiff being in poor circumstances, 
mortgaged to the defeudaut his interest in.property the subject of 
pi'oceedings in tlie Probate Cnnrt, to seenre ropa\iiteiit of advances 
made for his maintouance and the costs of the pi'oceediugs, together 
with a bonus. Held, that the agrromeiit to pay a bonus was void ; (1) 
as tainted with champerty; (2) us a collateral advantage to a mort¬ 
gagee; (3) as an undue advantage gained under pressure.—James v. 
A'crr, L.B. 40 Ch. D. 449; 00 1..T. 212 ; 37 W.R. 279. 

(iv.) Cb. !D,—3/ai?i/cn«ncc— of Cause of Aetion htj Trustee in 
Bankruptcy of Plaintiff—Banhuptcy Ati, 1883, s. 60, 8uh-j». 5, 8.67, 
8 , s. 168.—Tbe maintenance of the suit of another is lawful when 
tho person maintaining has an interest in the sobject-matter of tbe 
action. During the peudoocy of an actriu the plaintiff became bank¬ 
rupt. His trustee in bankrniitcy being unwilling to continue the action 
at his own risk and expense, assigned the right of action to F., a creditor 
of the plaintiff, who agieed to carry on the action at his own expense, 
the money recovered to belong, as tu u^ie-fouvlh, U)the trustee, ami 
as to three-fourths, to F. Held, that tbe transaction was not cham- 
pertous, and was permitted by the bankruptcy law’s.-—Gay Churchill 

L.R. 40 Oh. D. 481. ^ 

♦ • 

Charity, 

(v.) C« A .—Charitable Trusts Act, 1853, s, 2S.—Sammons. —Decision of 
Ch. D. («p« Vol. p. 5, iii.), reversed.—fu rc Norwich Tou'u Close Kstate 

Charity, L.R. 40 Ch. D. 298 ; 60 L.T. 202; 87 W.R. 362. 

(vi.) Ch« — Schetne— Original ConsiUatiou- -AltcratwH of. —The founder 

of a charity bad instituted ufiieors consistiiig of a warden and a 
confrater. In 1873 n scheme w'na sanctioned whereby a sum was 
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devoted oat of the earplas iucome to the endowment of eohools. 
Owia^ to tho depreciation of the charity property each saoi beoamo 
diminished, and it was proposed to abolish the oSice of oonfrater, which 
was a einecnre, or to rednoe his salary. Held, that the sol^ools were 
objects of the charity, and that to assist them the salary of the 
oonfrater might be redaced, though it was not competent fur the Court 
to alter the original constitution- by abolishing the office.—Re Broione’a 
Hospital, 60 L.T. 288. 

See Will, p. 07, iv. 

Colonial Law 

(i.) P, C. — British Honduras—Mortmain /let.—The Mortmain Act is not 
in force in British Honduras.— Jex v. McKinney, 60 L.T. 287. 

(ii.) P. C. — Jersey — Impropo'ly Executed Will — Codicil—Lapsed Legacies. 
— The rale of Roman law by which a codicil fails if the will is void is 
not pai't of the law of Jersey. The French law as to lapsed legacies, 
which prevails in Jersey, is the same as the English law. A testator 
iu^Jersey by bis will gave legacies, but did not dispose of tho residue. 
By codicil be made A. his residuary legatee. Tho will failed for want 
. of attestation, and was set aside. The codicil was duly attested. Held, 
that A. was entitled to the residue, including tho legacies given by the 
void ytin.—Falle v. Qodfray, 60 L.T. 120. 

' Company 

(iii.) Q. B. 1). ■^Goveimment Qvuriintee of Interest on Capital— Apphralion 
of—Preference Shares. —The Imperial Goverment of Brazil empowered 
Provincial Governments to grant concessions for mitways, and sanctioned 
the grant of a pnarantee of interest on the capital expended, tho railways 
to bo kept in repair by tho coru'essionaires. A proviucial guvorriiiient 
granted a concehsion, and guaranteed 7 per cent, interest ou tho capital 
expended, the railway to bo inaintained and worked by the cotices* 
sionaires. The Imperial Govormnout guaranteed the payment (»f such 
interest. The defendant company was formed to acquire, nnd did 
acquire, such conccssioiis. Some of the share capital was entitled to a 
preferential dividend, payable out of the guaranteed moneys and net 
earqjiigs of the company. The guaranteed interest was duly ])aid, 
but part thereof was applied in tho maintenance and working of tho 
railway, and was not available for paymentof thopreferentiaKdivi4lcnd. 
Held, that the guaranteed interest was nut subject to any trust fur tho 
benefit of the preference shareholders, but was paid to the conquiny as 
a contribution to its revenues to be applied to tho purposes to wiucli 
the earnings of the company might be legitimately applied, nnd to 
assist it in carrying out its ubligations nndor tho concession. — Chjford 
V. Imperial Brazilian Natal Raihvay Co,, 60 L.T. 60. 

(iv.) Ch. D. — Interest in a Company to he formed — Meinber — Notice—Assets 
— Companies Act, 1862, &. 23. —X. was a member of a syndicaio which 
sold property to the A. company. Previously to the incorpnnitiun of 
the company it w^s ascertained that X.’s share of the consideiution for 
the sale would consist of a certain number of shares in the company. 
Neither the trustees for, nor the members of, the syndicate, were 
registered as members of the company, but the ciimpauy had notice of 
X.’s interest. The A.coRfpany was wound up, and the assets were sold 
by the liquidator to the B. company, in consideration of shares in the 
It. company to be allutted to every **member'’ of the A. ooiripuny. X. 
was never registered as B member of the B. company, but such com- 
paoy bad notice of bis interest. The assets of the B, company were 
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then sold to tbe G. company. Held, that X. was a ** member ” o> the 
A. company witViin the affreement, and that he was ontitled to bvpiaced 
in the same position with regard to the assets of the B. Company as if 
h% had had shares ia that company allotted to him.—Zuccaai y.Kacupai 
Gold Mining Co., 60 L.T. 23. 

(i.) C. A .—Payment of Dividend^Vepref'iation of Assets—Wasting Asset. 
—Decision of Ch. D. (see Vol. 13, p. 107, iv.) affirmed.— Lee y.Heuchatel 
Asphalte Co., 37 W.R. 321. 

(ti.) CIl« D.— Poll — Legality. —The articles of association of a company 
* provided that if a poll should be demanded tft a general meeting 
it shonldbe held "at a time and place to be fixed by the directors 
within seven days from the date of the meeting." • A poll having been 
demanded'at a general meeting, the chairman, ia accordance with a 
private nrrangement of the directors, oi&cred it to take place then and 
there. Held, that such taking of the poll was a violation of the articles, 
and illegal.— He The British Flux Producers^ Co., 60 L.T. 21^ 

(iii.) Ch. D.— Poicfr of Ocncrul — The directors of a bank gave 

notice in their annual report tliuL tlicy would propitso a {^ant to the 
family of their late munugor. Held, that the resolution sauctiouing 
such a grtaiit was business which might be transacted at the ordinary 
geneml mcetiug witlnml special notice, and that tho grant was of a 
nature conducive to the interests of the company, and was not nltra 
vires. —Henderson v. Bank of Australasia, L.Jl. 10 Ch. D. \70; 
58 L.J. Ch. 197 ; 59 L.l\850; 37 W.R. 332. 

(iv.) Ch. D.—2h-n»»ofer— Mi.-irepresentafions iji Prospectus—Liohility. —R., 

• the active iiartncrin a firm of traders, assisted in tho preparation T>f a 
prospectus to bo issued by the directors of a cuiupuuy wliieh w'as being 
hu mod to take Vver tho business of the firm. The pro.'<pectiis stated 
that R. would join the board of directors after the purchase of tl)e 
busttU'KS. '1 he prospectus contained niisre))iTSoiitatioiis ou the faith of 
which tho plaintiff took shares. Held, that R. as a promoter, and as 
respuuaiblo for the informaliuii contained in tho pi'OSi>ectus, was liable 
in damages.— (Jlasivr v. JfoZ^s, 37 IV.R. 430. 

(v.) Ch. D.— Iteduction of Capitol—BcsoJnfwn for — Xotiecs — Sufficiency .— 
Where a resolution tor the reduction of capital is to be proposed, such 
x'dduction to affect only the onlinary shares of a company, the 
' preference shares of which have, by the constitution of the couipatiy, 
no preference as to capital, the notices to be sent to shareholders 
should state explicitly that the effuct of the proposed resolution would 
bo to thmw the loss entirely ou the ordinary shareholders.— In re 
Quehrada Jlaihcaij Land and Copper Co., L.R. 40 Ch. D. 303. 

(vi.) Ch. D ,—Kedui'fioa of Capital—Purchase hij fonipauw of its ov'n 
b7(ure^t.—The directors applied profits in the purchase of shat'cs in the 
company. The Court sanctioned tho reduction of tho capital by writing 
off the nominal amount of capital roprQscntcd by tho shares so,pur¬ 
chased, the creditors having assented. — In re Pork Glass Co., 
37 W.H. 471. . 

(vii.) Ch. —ff/iares Issued at a Viscount.—By ngreemont between a 

company and C., it was provided that moneys advanced by C. to or on 
behalf of tho company, should, at t|te option of C.,* bo a debt due from 
tho company, payable oti demand, with interest at 15 per cent, on 
each item from the date of tho advance, or a debt to be discharged 
by the allotment of fully paid-up shares of a nominal amount equal to 
the moneys advanced, plus 15 per cent, on such sum. C. elected to 
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* take sbaree which were allotted. As the moneye were not all advanced 
' at onc6, the bonus of 16 percent, exceeded the interest of 16 per cent, 
on each item from the date of the advance. Heldy that to the extent 
of the excess of snoh bonus over such intmtet, the shnres wore issued 
in respect of moneys not dne from 'the company, and therefore at a 
disconnt, and that the issue was void.— In re Midland Electric highland 
Potver Co.f 37 W.R. 471. ' 

(i.) Oh. D ,— 8ha)’e8 Issued at a Discount—Reetijication of Regieter— 
Repayment.—K shareholder to whom shares have been issued at a 
disoonnt is entitled to have his name strnokoff the register, and to have 
the amount hd has paid for the shares repaid. The remedy may 'ue 
barred by an express or implied ooptract to hold the shares, subject to 
a liability to pay up the full amount, and cannot be obtained with 
respect to sh'ares which have been transferred to a purchaser for value 
, without notice, and aubseqnently retransferred in exchange for fully 
paid-up shares. — In re Railtoaijs* Time Table PubUehing Co., 
37 W.R. 283. 

(ii.) O. A.—Ulira Vires Act of Vitvetors —Rafijieotion. —The articles of the 
A. bompany authorized the salo of part of its undertaking to another 
company, and prohibited any director from voting in respect of any 
contract in which he was interested. The directo*^ contracted on 
behalf of the company to sell part of the undertaking to the N. 
company, of which all the directors of the A. company except one 
were directors. A genural nieeiiug uf the A. company was called by 
a circular, which stated that the object of the meeting was to consider 
a resolution adopting the contract, 5nt gave no reason for such 
adoption being necessary. The resolution was passed as an ordinary 
resolution. Held, that tlio resolution was nut an alteration of 'the 
articles, and that a special resolution was iiot^^necessary, and that the 
reBolutiou was not invalidated by the fact that the nolieo of the 
meeting did not explain why such resolntion was necessary.— Orant v. 
K’nited Kingdom Sicilciihaek Riulwaits Cc., L.it. 40 Ch. I>. 136; 
58L.J. Ch. 211} 37 W. II. 362. 

(iii.) Cll. Jy, — Winditi'j’tii) — Commencement of — Companies Act, 1862, 
ss. 84,130.—A petition fur compulsory windiiig.np was presented, and 
a provisional liquidator appointed. Resolutions were then passed by 
tlie company for voluntary winding-np, and on the heai'ing of the 
petition a sutiervision order wan made. Held, that the winding-up 
commenced at the date of the resolutions, not at that of the aiipoinl- 
ment of the prov^^i{mal liquidator, and that the Coni-t had no power to 
alter the date.— fa re IVcst Camherland Iron ^ Steel Co., L.K. 40 
Ch. D. 301; 37 W.R. 317. 

(iv.) Ch. D ,— ]Viudinij-up — Sale to New Couipuntj — Sanction of Court-- 
Validity of Sale — Companies Act, 1862, ns. 160, 101— Joint Stork 
Companies Arraugement Act, 1870, s. 'Z.—A. company in voluntary 
liquidation agiced to sell Us assets to anew company, in coosideiation 
of the issue to the shareholdexs of the old company of shares in the 
new company, on which there was a liability. The arrangement was 
sanctioned by the Gr>art. Held, that it was binding on all the members 
of the liquidating company.— Nichol v. The Eberhardt Co., 59 L.T. 860. 

(v.) Ch. D. — Winding-up Petition — Withdrawal by Petitioner — Cosin,— 
Where a winding-op petit||ps is withdrawn by the petitioner there is 
no general rale that creditors and shareholders who appear, whether to 
support or oppose the petition, are entitled to separate sets of costs. 
The order as to costs will depend on the oiroamstauces of each case.—• 
In re Criterion Gold Mining Co., 60 L.T. 218; 37 W.R. 348. 

See Mandamui, p. 77, v. Solicitor, p. 93, ii. 
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Condition 

(i«) Ch. D- — Payment—Time and Place .—Where there ia a conditicm for 
payment of a aam at a time and place certain, the condition ia not 
brolfbn nnleas a demand for payment ia made at the apeoified place.— 
Thorn V. City Rice Mille Co., L.tt. 40 Oh. D. 387; 37 W.R. 398. 

Contract:— * 

(ii.) C. A. — Offer—Acceptance hy Una ihorised Agent — Withdrawal-^Rati-. 
fieatifyn by Principal. —An oifer was made by A. to B., and was accepted 
s by C.,.parportiu)^ to act on behalf of B., but in aeality unaut'ioriaed. 
A. then withdrew his offer, and B. aubseqneutly ratified C.’s 
acceptance. Heldt that B. was entitled to specific pqyformance against 
A. The fact that a Htmplo acceptance of an offer ccyitain a statement 
that the acceptor will instruct his solicitor to prepare the necessary 
docnriients di>eB not make th^ acceptance conditional. Where there is 
an offer and acceptance by letters, the fact that one p^rty, who 
afterwards seeks specific performance, endeavours to introduce a 
ne* edition which is resisted the other party, does not shew th*'t 
tliero was no complete contract constituted by the letters conlai^nng such 
offer .ad acceptance. Decision of Ch. D. (•<iee Vol. 13, p. 67, i.) 
affirmed. Jiolfon Partners v. lAiinhert, 37 W.B. 43*. 

(iii.) C. A. — tSule of Goods — Fart'irs Act, 1877, <*. 4— Stainlr of Frauds, s. 17.- - 
A veudeo under ads /actocoutruct for the sale of good.**, who has obtained 
from the vendor possession of the documeuta of title to the goods, 
althongh there is no memA'audum of the contract so as to satisfy the 
Statute of Frauds, can give a bona ffdc purchaser without notice a good 
* title to such goods as against the original vendor.— Uioiill v. Jilnskev 
1 j K. :i3 Q.B.D. 8G|; 58 L.J. t^.B. 171} 37 W.U. 300. 

(iv.) C. A. — i^nfe 0 /U'h/iJs —U’iW.,.;.. Jft’/ac aiulmn—StiHntc of Frauds, s. 17. 

—A note or uienimundiiin of a contnict for the sa^e of goods must, in 
order to support an action on the conti*acd, have been in existence when 
the action w.ts coinmcMicod .—Lucas v. Dtd'va, L.U. 22 Q.B.U. 357 
58 1..J. y.B. 161 ; 37 W.R. 370. 

See Local Government, p. 77, i. 

Copyholds: - 

(v.) Q,* B. D. — Unfruiirhiseiucnl — Wilvalntn-^Hcyiew—** Imperfect «v 
Erroneous*’ — Copyhold Art, 1837, s. 11.—The power of the Land Com. 
missionevs to review a valuation which is *'im^^rfect or orroueoos *' is 
limited to cases where uiattors liuve been omitted, or jnrisdictioti 
exceeded, by the umpire, and docs not extend to cases wliere the 
valuation appears too high or too low, - -Reg. v. Land Counnissioners 0 
England, 37 W.R. 350. 

Copyright 

(vi.) C. A. — Joint Owners'—Separafo Registrations—Xawspaper—Cvpyrioht 
Act, 1842, s.t. 18, 19, 24.—A., B., and G., eaoU being the owuer of a 
newspaper which was duly registered under the Copyright Act, 1842, 
employed ^lersons to compile lists of bankruptcies, on the terms thot 
the copyright iu tho lists sbouUl beiimg to A., B., aud C. The lists 
were published in the newspapers or A., B., and (\ Held, that the 
registration wassuffioient, and that A., B., and C. could uiniotiiiu an action 
against D. to restrain him from Infringing theii* copyright in the lists.— 

. Trade Auisiliary Co. ▼. Middleshoroutih, .Sv , Trade Prtdection AssociatioUf 
L.R. 40Ch. D.‘426; 37 W.B. 337. ‘ 
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< (i.) Oh. D .—Joint OivuevA ^Soparnte lleriittfratinns — C"P]f from a liepuhJi- 
t catioTg.—Newspaper Coptiriijht Act, 1842, ss, 18, 19, —Hetdy thnt Ihe 
ptaiaciffs in the Ingt case coaid maiutain au action af^ainet X. to restrain 
infringejnent of tlieir cojiyright in the same lists, X. haring copied the 
samei not from nny of the plaintiffs* newspapers, but from a repro¬ 
duction of tlie snu !0 matter issued in a different form by one of the 
plnintiffg. — Caie v. Devon cjr’, Krcter Constitutional Newspaper Co., 
L.R. 30 Ch. D. 500. 

Corrupt Practices:— 

C. A. — U^emption from Fcnalties-^-Appeal. — The decision tf a 
Divibioual Conrt refusing an exeniptioti in respect of pmctices rendered 
illegal by tbe Municipal Kleelions (Ci'rrupt Vractices) Act, 38RJ, n>ay 
be appealoc! uguinst. Such Act is iueorpurated intU ilie Local Govern- 
mceit Act, ]S88. Uonsideration will be shewn to candidates inad¬ 
vertently gniity of i1leg.it praoiiccs at an election, whore the Acta 
referring to such eli’Ction aro complicated, -fji re Walker, L.tt. 22 
Q.B.D. 384 j 58 L.J. Q.B. 100; 37 W.R. 203. 

Costa 

(iii.) C. A. —Afiministration — Tcasices — Dehnj — Ne-jligenre -li.S.*'., 1883, 
O. Ixv., 11.—Decision of Ch. D. (see Vol. 14, p. 31, iv.) aHUmed. - 
Bi'nxon V. ItHnlett, L.K. 40 Cli. D. 214. 

^ See Bankruptcy, p, 63, V. Solicitor, p. 94, iii. Practice, p. 82, i. — v. 

Criminal Law 

‘ (iv.) C. C. R.— Venue — Vn-Jisr.liaC'ir l Jiankrapf -Obtaining Credit ,—An 
uu<]>.-<churged buiikrnpt residing in the county of L., went to the county 
of .S., and there ob?ained guxls oncred't. 'Part of them he diK})os»*d 
of ill S., and tho rest bo sent to L. Ho was indicted in the county 
(<f L. for havingobtaiued credit, while he was an undischarged bankrupt, 
without infurniiiig the pexvons from wliom credit was obtained of the 
fact thnt he was an alidl^'chargcd bankrupt. Held, that ihc crudit was 
obtained in the county of S., and that the iudictineiit was wrongly laid 
in L.— Ucg. v. Daivsoti, 59 L.T. 932. 

County Court 

(v.) C. A. — Cerlioi'u, t— Tithtf) lleredUamenl^ —(’mtut}/ Courts Act, I888,x. 50. 
—An action in whioh the title to leasehold property is in qiiestiou la 
properly removed fmin the County (Jourt into the High Court.- Tu>ukiut> 
V. Jonen, 37 W.lt. 328. 

Easement: — 

(vi.) C. A. — Jji'jht. and Air—[nlcrrupfiim of Vlnclnnlinj Nature. - Onvs of 
Proof. — Seinblo, that if on the pl.'iIntilT’s evidemoe there appears to Itiivo 
been an interruption of a iioraiuncnt nature, tlio <>tiiia of siiowliig that 
it did not continue, and woa not accpiicscod in, for a year, is on the 
plaiuliff; but if each interruption appears to be of a fluctuating nature, 
the onus of shewhig that it did eoniinue, and was acquiesced in, for iv 
yenr, is on tho defendanf. Where the defendant proved that ho had, 
voiitinuously und without iiitcrniption, been in tho habit for many yt sirs 
of piling np packing cases which inferrnpted tho plaintiff’s light, w hich 
packing oases were from time to time, as they accninulatod in con¬ 
venient' quantities, either returned to tho seiidors, or broken up, held, 
that there was no such interniptiim as to disentitle the plaintiff to roliof, 
— Freeland r. Bingham, 37 W.R. 386. 
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Ecolesiastloid Law 

(i-) Q. B, — DUtrict — New Parish^Rights of Burial —6 ^ 7 FVc(., c. §7, 

a^. 11,12,13,14,16—19 4^20 Fice.,c.lOi,««. 11,14,15.—Wh'ere adiArict, 
which has a barial ground, becomes a separate and distiacfc parish for 
ecclesiastical purposes, the inhabitants of such new parish cease to 
have anv rights of burial in the burial ground of tlie old parish.— 
Hughea y. Lloyd, L.R. 22 Q.B.D. 157; 58 L.J. Q.B. 122; 37 W.R. 3H0. 

Elementary Education 

(ii.) Q. B. B. — Attenthmce of Child—Order on Parent — Reaaonahle Excuse 

^ for Non-Compliatice—HSleincntary Education Act, 1876, «s. 11, 12.—The 
parent of a child uii whom au atieudauce order hacf been made, gave as 
an c.Tcnse for non.compliance, that the child had played truant against 
his wish, and that be had used every endeavour (short of taking the 
child to school) to ensure its attendancg. Held, fhat this was not a 
reasonable excuse,” and that the magistrate had power to order the 
child to bo sent to an indnstrlal school. — Uairett v. Thompson, 
58 L.J. M.C. GO; GO L.T. 2G8. 

Estoppel. — Sec Sale of Goods, p. 90, vi. 

Evidence 

(iii.) C. A.— Horse. Frightened hy Heap of Earth — Evidence that other Horses 
hud hecn Friiihlcned. —Action for a nuisance in placing on the roadside 
a heap of earth, by which the plaintiff's horso was frightened. Held, 
tital evidence tl)at other liorsos had been frightened b}' the same heap 
of earth was admissiblo?— Brown v. Eusiern Sf Midlands Railicau, 
L.R. 22 Q.IJ.D. 35)1; GO L.T. 2GG. 

• See Will, p. 97, v. 

Extrad-ition. — See Jnsticep, p. 75. iv. 

Factor.— Contract, p. 7!, iii. 

Gaming 

(iv.) Q. B. B.— Licensed Premises — Game of Skill — Licensing Act, 1872, s. 17. 
—A liconsed person allowed a gaaie of Hk:ll to be played for money 
on his licensed premises. Held, that h« could bo properly con. 
victed of suffering gaming.— Dyson v. Mason, L.R. 22 Q.B.D. 351 j 
5i L.J. M.C. ; 60 L.T. 2Go. 

(v.) Q. B. B .— Licensed Premises — Penalty—Betting Houses Act, 18^S, s. 3 
—Idcensiny .let, 1872, s. 17.—A Hocused person using his premises fur the 
purposes of betting is still liable to tlio penalty of £100 under the 
Betting Houses Act, 1853, nlthoitgh the Lioonsing Act. 1872, provides 
a penalty of .CIO for the same oltenco.—S jum v. Pay, 58 L.J. M.C. 39. 

See Principal and Agent, p. 88 , ii. 

Highway;— 

(vi.) Q, B. B. —Stotufory Duty to Build Substantial Bridges—Increase of 
Tra,die. —A dock company, being reqnii ed by statute to build and keep in 
repair, gocHlami substantial bridges for carriages, horses, and passengers 
oyer their cuts, built bridges sulhoient to carry the then tratfio of the 
district. Subsequently, in consequence of the bniUliugof manufiictories, 
the traffic was increased by loads which the bridges were insafficieot to 
carry. Held, that tho company was not bound to provide bridges 
sufficient for such extraordiuuiy traffic.--Rr*;. v. East and West India 
. Dock Co., 60 L.T. 233. 
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Husband and Wife:— 

|i>)t D.f—i>ivore»-> Separation Deed—Damoyee.—Where a hnsbaad and 
wife are liriog apart under a separation deed, which was entered into 
<• on aeonnnt of the wife’s intimaov with the oo.re8pondent, and the wife 
snbseqaently oommits adaliery with him, the basband, obtaining a 
decree for dirorce, is entitled to the same damages as if there had been 
no separation deed.— Izard r. Itqrd, L.R. 14 P.D. 45. 

(ii.) Ch. J}.— Separate Estate — Gift to Husband —Jncoms.—On the marriage 
of A. with her late hnsband, a sum of money was transferred to their 
joint names in tmst for her separate ose. The hnsband, with ^*s 
consent, received the income, and snbseqnently realised the capital, and 
applied it to his own use, but always spoke of it as his wife's money. 
She alleged that before the marriage she had intended to give him the 
money, bat that he hadyefused. ifeld, thatas the husband was an er press 
trustee of the fnnd, and there was no evidence that he had accepted it 
as a gift, A. could claim it as a craditor of hie estate, bat that she could 
Dot^recover the income which had been received by the husband.— 
BlaJee v. Power, 37 W.tt. 441. 

(iii.) Cb. 33.— Separate Estaie ctf Wife — Gift to Husband. —A married woman, 
X., was entitled under the will of a testatrix to a sum of money for her 
separate use. A mortgage for a larger sum held in trust for the testa* 
trix was in 1867 transferred by X., and the executor of the will of the 
testatrix to T., the husband of X., he paying out of his own moneys to 
the exeontor the difference between the two sums. In 1869 Y. sold the 
mortgaged property as mortgegco, and*X. and the executor concurred 
in the assignment to the purchnser, tlio execution by X. being procured 
' by Y. The purchase money was received by Y., who applied it to his 
own nse. After the death of Y. iu 1885, X. .plaimed to prove as a 
creditor against his estate for the anm received by him in 1867. She 
denied having given him authority to receive the money, and there was 
some evidence that she objected to his receiving it. She bad no iiide. 
pendent advice in respect to the transaction. Held, that the representn. 
lives of Y. had not discharged the burden which lay on them of provitig 
a gift of the capital sum by X. Held, also, that the claim of X. for 
interest on such sum dnring the life of Y. must be disallowed.— Wood v. 
Cock, L.R. 40 Cb. D. 461. 


(iv.) Ch. 33.— Separate Estate—Gift to Hushand-r^Ineome—Breach ef'Thrust — 
Aequieecence. —By a marriage settlement the wife was entitled to the 
income of the tmst property. She had power to appoint £10,000. She 
contemplated a gift of capital to her husband, and appointc'd that 
stock worth £10,000 should be transferred to herself and her husband 
jointly. The stock was sold and the proceeds received by thehutibaiid. 
The wife joined in the transfers, and there was no evidence of pressure. 
Held, that there was a gift of the £10,000 to the husband. Tiie trustees 
lent the husband part of the trust funds. Held, that the wife’s 
executors were not prevented, by the alleged acquiescence of the wife 
in sncb breach of trust from obtaining restitution of the funds so 
lent. The husband 2'ebuilt a house on the settled property with, the 
consent of the trustees. Held, that this could not be treated as an 
exercise by tbe trustees of a power to invest in land, so as to enable 
the hnsband to set.off the amount spent iu such rebuiWDg againet the 
same due from him. The husband was allowed by his wife to receive 
the income of the settled property: h*>1d, that he could not be oompelTed 
to aoooont for it.— Hale v. Sheldrake, GO L.T. 292. 
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fi<) Q- B. 1 >.—Wedding Preaenta — Bankruptcy —Separata Eatate .—PneenU 
giren to a woman in o(>ntemplation of faor marriage belong to her ior 
her separate use, and do not pass to the trastee in banVrjipto^ ol her 
hnsband, unless it is clear that they are meant to be giyen to the hnsband 
so i|p to be liable for his debts. Fnrnitnre was bought by a husband and 
wife, and paid for by the wife out of her separate income. Held, that 
it did not pass to her hnsband’s trustee in bankruptcy.— E. p. Pannell; 
in m Jamieson, 60 L.T. 159; 37 PT.E. 467. 

Infant:— 

(ii.) Q. B. D ,— Right of Quardian to Custody—Habeas Corpus. — A widow 

^ witboot means voluntarily placed her son (who been baptised as a 
Roman Catholic) in a Protestant charitable school. When the son was 
about nine years old she desired to reinove him to be edncatod as a 
Roman Catholic. The authorities of the school resflsted her demand, 
on the ground that it was not for the child’s benefit. Held, on the 
widow’s application for a writ of habeas corpus, that the authorities of 
the school had no right to detain the child from the custody of its 
lawfol guardian.—v. inWioins, 58 L.J. Q.B. 176. • 

See Pi-actice. 

Insurance 

(ill.) Q, B. D.—Couse of Death — Accident—Death through Debility caused 
by AcrAdent—Votcer of Arbitrator .—A policy of assorance against aeci* 
dents provided that the sum assured should be paid if the assured 
*' should sustain any injury caused by accident or violeuce within the 
meaning of the policy, aa(| if the assured should die from the effects of 
such injury within three calendar months.*’ The assured met with an 
^ accident within the meaning of the policy, and died from the effects^f 
a cold, the catching of which and its fatal effects were due to debility 
caused by the aacident. Held, that the assurers were liable. Held,^ 
that the arbitrator in a reference under the Bailwny Passengei-s’ 
Assurance Company’s Art, 1864-, has power to state a case, the relation 
between the company and the assured beiug founded on contract .—In 
re an Arhifration between Isitt and the Railway Passengers' Assurance 
Co., L.R. 22 Q.B.D. 604; 58 L.J. Q.B. 191; 60 L.T. 297 ; 37 W.K. 477- 

JuBtices 

(iv.) Q. B. D.— JurisdictionSnidenee^Qxiestiou of Pact — Appeal — Ejutra- 
d^ion —“ Satire-born British Subject ”—Extradition Act, 1870.—Where 
a magistrate commits a prisoner on depositions taken before another 
magistrate, such oommittal is irregular. A magistrate decided that a 
prisoner was not a natiye.born " British anbject within the exemption 
contained in the French extradition treaty, on evidetice which merely 
proved that he was not born in Groat Britain. Held, that the decision 
was reviewable; that native<born” and ” uatural.bom” had the 
same meanings, and that an issue must be stated to determine whether 
the prisoner had or had not the statns of a British anbject .—In re 
Querin, 58 L.J. M.O. 42; 37 W.R. 260. 

(7.) Q. B. p .— Order-^Form of-^ County Treaiiurer-~Pari8h Authorities. — 
The anthorities of a parish obtained a justice’s order on the county 
treasnrer to reimburse them the expenses incurred in respect of duties 
oast on them by the provisions of a statute. The order did not shew 
on the face of it matters from which jurisdiction could be inferred, and 
did not specify the nature of the expenses safliciently to indicate that 
they were inonrred under the provisions of the statute, bot only 
referred to tho year of the reign in which the statute was passed. Held, 
that the order was bad.—y. Kent, 68 L.J. Q.B. 71.* 
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Lands Clauses Aot:-- 

ii.), Ch. D.— Reinvestment—Different Funds—Apportionment cf Ooets,'-^ 
-An ecdleBiastical corporation presented a petition for the approval 
of two contracts for the pnrohase of land as a re.investment of two sums 
in Conrt, one of which represented the pnrohase money of lands taken 
by a railway company. Held, that the company’s fand ought to be 
applied only to one contract, and that the company ought to pay a 
rateable proportion of the stnm^ on the conveyance, one-hlftlf of the 
coets of the petition, and one«fourth of the other costs of re-investment. 
—t’. p. The Peipetuai Cwate of Bilston, 37 W.H. 460. 

Licensing^ ^ 

(ii.) Q. B. D CVu6—Sa?c . 0 / Liquor hy Manager to Memhers—Licensing 

Act, 1872, 8, $ub-8. 1.—The manager of a club in the form of a 

limited company, the shareholders being the members of the olnb, is 
not liable criminally for the sale of iutozicating liquors at the club to 
memhera.—Neii'cll v. Jlemingivay, 58 L.J. M.C. 46. 

(iii.) Q.-B. D.-“ Second OffenceP —A person cannot be convicted for a 
** second offence ” under section 3 of the Licensing Act, 1872, unless 
the'first conviction has been under the same statute.—Li le Autherx 
L.K. 22 Q.B.D. 345 ; 58 L.J. M-C. 02 ; 37 W.E. 320. 

(iv.) Q. B. D.— Spirit Licences —Re/M.s'ai—IVms and Beerhouse Act, 1869, 
’ s. 8— Licensing Act, 1872, t*. 60— Beer Dealers' Retail Licences Art, 1880, 
s, 1— Beer Dealers* Retail Lirenres (Amendment) Ac/.'»1882.—Justices 

r can only refuse a spirit licence on one of the grounds stated in the 
Wine and Beerhouse Act, 1869, s. 8.— v. Scott, L.R. 22 Q.B.D 481 • 
58 L.J. M.C. 78} CO L.T. 231; 37 W.R. 301. 

Local Grovernment 

' (v.) Q. B. D Borough Rate^Validity^Munieipnl'Corporations Act, 1882, 

s. 144.—The fact that a town couuci) in levying a rate fixes the amount 

in the pound, instead of assessing the contribution of each parish and 

leaving the ovcisecrs to fix the amount in the pound, does not render 

the rate invalid.— Durham (Mayor) v. Fovler, L.R. 22 Q.B.D. 31'4. 

• 

(vi.) Ch, D.—Expenses of Poring Xeiv Street -Charge on Property—Puhlic 
HeaUh Act, 1875, ss. 150, 257, 313; 30 Viet., e. Ivi., ss. 1, 30, 31.—By a 
local an Urban Authority was onipowered to recover from the 
owners or occupiers of premises adjoining a new street, the estimated 
expense of paving the street before tho work was completed*! audit 
was provided that in cafe the actual expense of paving should be less 
than the estimate, the difference should he paid to the owners of 
property who might have paid such estimated expenses, or whtise 
property might have been “ charged therowith.” Tho locnl Act was to 
bu conati ued as one Act together with the Public Health Act, 1875. 
Held, that the Urban Atithority could not claim a charge on premises 
under the Public Health Act, 1875, for the estimated expenses of 
paving a new sfreet before the work wna done.— Corporation of D’est 
Ham V. Ovant, L.K. 40 Ch. D. 331; 68 L.J. Ch. 121; CO L.T. 17. 

(vii.) Q. B. "D^—Huisoyce- Sewage Worls Order of Justices to Abate — 
Public Health Act, 1875, ss 27, 32-34, 91-96. --Where an Urban 
Sanitary Authcrity have, after compHiuice with the provisions of the 
Public Health Act, 1875, constructed sewage works outside their own 
dislriiot, and in that of a Rural Sanitary Authority, it is not competent 
for two Justices to make an order on the Urban Sanitary Authority 
to abate a nuisance ariwug from the works. — Reg. y, Parlhy 
L.H. 22 OnB.D. 520; 68 L.J. M.C. 49} 37 W.R. 885. 
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(i«) Cht —AgTeament to Adopt ond Dedicate-A-PotoBr of Local 

Authority—Contract — Puhlie Health Act, 1875, »«. 146, 147, l48, 17^.— 
A petition was presented bj two local authorities to the Local Ghvern- 
xoent Board, which was sealed hy both the authorities, and which stated 
anmgreement, not nndereeal, wherebj one of the authorities agreed to 
adopt and complete ajroad and to dedicate it as a pnblic highway. The 
cost of completing each road would be over £50. Held, that a contract 
nnder seal was necessary to msAce such an agreement binding, and that 
the petition was not ench a contract. Held, also, that a local authoiity 
cannot contract to dedicate a road as a highway.— Tunbridge Welh Im¬ 
provement Commissioners v. Southborough Local Board, 60 L.T. 172. 

• • 

Lunatic 

(ii.) Oh.— Cominitlee — Surety—Sale of Share of Lunatic in Land. —Where 
the proposed committee of a lonatio was tyiable to ifhd sureties, ordered, 
with the consent of the next*of.kin of the lunatic, that the suretyship 
of a Guarantee Society should be accepted, and that the premiums 
should be paid out of the lunatic’s estate. Liberty granted to the corn* 
inittee to take proceedings under the Settled Land Act, 1882, for the 
sale of the lunatic’s undivided shares in land to a co.owiser.— In re 
aailskell, L.R. 40 Oh. D. 416} 68 L.J. Ch. 2G2. 

(iii.) C. A. — Kxpenses incurred at a Commission—Action against Lunatic .— 
Lunacy Kegulation Act, 1862 ,s. 71.—After a petition was presented for 
an enquiry as to the sanity of the defendant, the solicitor acting for the 
defendant engaged a medical man to examine him and give evidence. 
The defendant, was preyed to be of unsound mind. Held, that the 
medical man could sue for bis fees.— Brockwell v. Bullock, 37 W.R. 455. 

&andamu8;— 

(iv.) Q. B. D.— Qr(?nt of—Alternative Bemedy—Transfer of Shares in Com* 
pany — Registration—Common Low Procedure Act, 1854, «. 68 — Com. 
panics Act, 1802, s. 35.—The granting of a prerogative writ of man* 
damns is discretionary, and such writ will not be granted where there 
is another remedy equally convenient, bcneticial, and effectual open to the 
applicant at the lime when it is necessary for him to enforce or establish 
his rights. Therefore such a writ will not be granted to enforce the 
registration of a transfer of shares in a company.— Beg. v. Lamboin’ne 
Valley Rnihcny Co., L.R. 22 Q.B.D. 463 } 58 L.J. Q.B 136 5*06 L.T. 54. 

• 

Married Woman 

(v.) C. A. —Debt of Wife before Murriuge—Separate Property of Wife — Be- 
stratnt on Anticipation —Afurrieii U’omen’s Property .4ct, 1870, s, 12.-— 
•tudgnient was roouvered against u husband and wife in respect of a 
debt contracted by the wife before the inerriape, which took place in 
1879. The wife had separate property, settled on her for life without 
power of anticipation. Held, that it wiis liable to satisfy the judgment. 
—Arford V. lidd, 37 W.R. 291. 

(vi.) C. A .—Restraint on Anticipntton—Beleusc from—Conceyuncing Act, 
1881, 8. .39. — The power of relieving from a restraint on anticipation 
will be exercised with great onntion. A. had a life interest with a 
restraint on anticipation in a fund, and a power of appointment among 
her children. Being pnst child-bearing and having five children, of 
%hom one, X., was over twenty.one, she released her power of appeint. 
ment, thereby giving X. an indefeasible interest in one-fifth of the fund. 
With X.’s assent she applied to be relieved from the restraint to enable 
her to raise money on the one-fifth for the benefit of berself and her 

O 
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* (iMBily. Thft reloMe of the power wm made with a riew to the appli. 
-eatioa.* flisltiy that the application ooght not to be aooeded to.— 
Harriwn r. Harrison, L.R. 40 Ob. D. 418; 58 L.J. Oh. 233; 60 L.T. 246; 
37 W.R. 289. , 

(i.) P. D.— Will — Probate — Presumption as to Separate Property — Ufairied 
Women*s Property Act, lSS2.^8fn%ble, it will toow be preanmed that a 
married woman, making a will, haa aeparate property. A woman, 
married in 1878, made her vrill, to which the haeband did not assent. 
On the will being propounded fur probate, the hueband opposed on the 
ground that the testatrix had no separate property. The Conrt, 
^ding on eridenoe that the testatrix had separate ' property, {f.o* 
noanoed for the will with costs, but declined to decide of what the 
separate property consisted, or what was tiie proper destination of such 
property.—Kardinf? v.^Sufton-, 69 L.T. 838. 

Master and Servant 

(ii.) Q«^B. D.— Employers* Liability Act, 1880, «. 1, rwh-s. 3 — Conformity to 
Orders. —Where two men are working the same machine, the fact that 
ond of the two must direct the other when the machine is to be started 
does not make him a peraun to whose orders or directions’* the other 
is ** bound to conform,” so as to make the employer liable for bis 
negligence.—Howard v. Bennett, 58 L.J. Q.B. 129; 60 L.T. 152. 

(iii.) Q, B. B,— Employers' Liability Act, 1880, s. 1, sub-s. 1; 8.2, 8uh‘8. 3 

• —Defective Structure—Volenti non ft Injuria. —A workman wag 

employed to work on a staging in'the middle of a rirer. It was 
protected on one side only, and his duty was to work on the unpro. 

< tected side. In the coarse of his employment be fell into the riv^er on 
the nnproteoted side, and was drowned. In an action by his widow 
against the employer the jury fonnd that the ^trnctnre was defective, 
and that the deceased lost bis life in consequence of the defect, but that 
he knew of the defect, and was willing to incur the risk. Held, that 
the employer was not liable.— Church v. Applehy, 59 L.J. Q.B. I't4. 

(iy.) Q. B* P.— Employers* Liahility Act, 1880, if. 1, suh-s. 1 — Defect in PluiiU 
—^Tbe plaintiff was engaged in moving iron stanchions on a trolley. In 
oonseqaenoe of their not being packed to prevent fallingoff, one of them 
fell aod injured the plaintiff, held, that such neglect to pack the 
stanchions was not a defect in plant so as to make the employer liable. 
— Corcoran y. East Surrey Tronivorks Co., 68 L.J. Q.B. 145. 

(v.) Q. B. D.— Negliyenee—Foreman — Employers* Linbitily Act, s. 1, 
suh.s. 1; s. 2,si(&-s. 1.—The plaintiff w'as employed by the defendants at 
their works, which had been injured hy a Ore. The defendants* foreman, 
seeing that a wall was unsafe, ordered the workmen ont of danger, 
and ordered a contractor who was repairing the baildiogs to shore up 
the wall. On being assured by the contractor that the wall was safe, 
he, without personally inspecting the wall, sent the men back to their 
work. The wall fell, and the plaintiff was injured. Held, that there 
waa no eridence of iiegligenc/on the part of the defendants or their 
foreman.— Moore w Qimsnn, 58 L.J. Q.B. 168. 

MetropoliB Management 

(ri.) Q. B. B t^Suilding Line—Removal of House—Metropolis Masiysgement 
Act, 1862, $. 76.—A house was at the corner of S. street and C. road. 
It was in the same line as the other buildings in S. street, and had no 
aoeess except from 8. street. The architect gave his oertifioate that 
the building line in C. road excee^led 50 feet from the highway. The 
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bonie was within 60 feet of C. road»and the magietraU foan^asa 
fact that it was in C. road. Held^ that he had jurisdiotioa to older the. 
removal of so mnoh of it as was within the 60 feet .—Qilhart v. Metros 
P^itan Board of Workst 60 L.T. 149. 

(i.) 0. A. — Notie» of Action-^Vestry—Negligence —18 ^ 19 Fict., e. 180, 
«. 116 — 25 ^ 26 Viet., c. 1(^, e. 106. — The plaintiff was a driver 
employed by contractors who had agreed with the defendants to 8ai>ply 
horses and drivers for their watering carts. The defendants negligently 
sappUed a defective watering oart, and the plaintiff was injured. Held, 
that the defendants were entitled to notice of action.— Edivarda v. 
Vestry of St. 3/ary, laliTigton, L.B. 22 Q.B.D. 68 L.J. Q.B. 165; 
37 W.B. 347. 

• 

Mines• 

• 

(ii.) C. A. — Reservation — Olay. —Where land, the sarfaoe of which consisted 
of alluvial clay, valuable for making bricks and tiles, was conveyed 
with a reservation of mines and minerals, held, that tUb clay was 
within the rMervation.*—£arl of Jersey v. Neath Poor Law Guardians, 
87 W.B. 388. • 

(iii.) Q, B. D.— Right of Support-^Inelosure Act — Lord of Manor —Tfafcr- 
worke—Waterworks Clauses Act, 1847, sa. 18, 22, 23.—Common lands of 
a manor, the fee simple of which, with the minerals therennder, and 
power to work the same, had been vested in the lord, were inclosed and 
allotted by an Inclosure Act. The Act provided that the lord sfaenld 
enjoy all mines as fulljsasif the Act had not passed, without paying 
compensation. The annual rent of a small part of the lands was re* 

• served to provide compensation for the allottees, the deficiency te be 
made np by a rate on the allottees. Held, that the lord was not entitled 
to work the minerals so as to let down the surface. The plaintiffs 
purchased compulsorily from one of the allottees part of bis allotumnt, 
and oonstrncted a reservoir thereon. Held, by Cave, J., that the lord 
had only the same right to work the minerals as he had before each 
purchase, and wns not entitled to letdown the surface. //eM, by Smith, 
J., that ns the plaintiffs bad purchased only the surface, and given 
no iiottci* to treat with respect to the minerals, the lord was entitled to 
work them in the ordinary course of mining even though he let down 
the surface.— Conaett Waiencorks Co. v. Riison, L-U. 22 Q.B.D. 318. 

MoAgage 

(iv.) Ch. D.— Con^trnclive Notice — Solicitor — Priority, —solicitor drew a 
memorandum of charge by A. in favour of the plaintiff. He after* 
wards himself advanced money to A. on the security of a legal 
mortgage of the property included in the charge. The solicitor gave 
evidence that the memorandum was nut signed at the time it was 
prepared, and that he was not awnre that ii had been signed at the 
time of his own advance. Held, that the solicitor’s mortgage must be 
postponed to the plaintiff's charge.— Higgins r. Burchell, 60 L.T. 32. 

(V.) Oh. —Coinntisstofi on Advance. — In the absence of oppreBsion or 
unfair dealing, there is nothing to prevent a*roortgngce from barfmining 
for a commission on the amount of his loan, and his dedneting or 
retaining the amonnt of sneh commission from the snm advanceil is 
eqnivalent to a payment of such amount to him by the mortgagor.— 
ifamlami v. Upjohn, 87 W.K. 411. 

(vi.) Ch. D.— Equitable—Death qf Mortgagor [nteataie--Veating Order — 
Tntstee Act, 1850, a. 7.—A mortgagor deposited the title deeds of land 
with a memorandum whereby he agreed to execute a legal mortgage 

G—2 
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t when required. He died intestate, leavinf; an infant heir4it.]aw. 
Ifdd, that a resting order oonld be made Testing the legal estate of the 
land in the mor^^agee, subject to the heir-at-law's right to redeem.— 
. In re Jones's Mortgage, 59 L.T. 859. 

I 

(i.) Ch. D.— Equitable — Postponement — Negligence. —An equitable mort- 
gagee may be postponed to another equitable mortgagee, whose 
security is later in date, when he has been guilty of negligence in 
omitting to obtain possession of, or make enquiries for, title deeds, 
whereby the mortgagor has been enabled to obtain the second loan.— 
Fnrrand v. Yorkshire Banking Co., L.R. 40 Ch. D. 182; 58 L.J. Ch. 238; 
37 W.R. 318. . 

(ii.) Ch. D. — Equitable Mortgage—Poiver of Sale—Conveyance 6?/ 
Mortgagee aldhe— Lord Cramcorth'e Act, e. 15.—A mortgagor by deed in 
1870 charged firoperty wfith the repayment of an adrance, and corenanted 
to execute a legal mortgage with power of sale. The legal mortgage 
was never executed. The mortgagee sold under tlie power of salu 
in Lord Ci'anwarth’s Act. Held, that the couToyanoe of the 
mortg^ee to the purchaser was sufficient without the concurrence of 
the * mortgagor,— In re 6WomuN and Meager's Contract, L.R. 40 
Ch. D.508; 37 W.R.331. 

(iii.) Ch. !D.—f*orecio«u?’e— Posseiigion— Chattels — Injunction. —After an 
order for foreclosure absolute made on originating summons, the Court 
will grant an order for possession, though not asked for by the 
• summons; and will also, on motion, grant an injunction to restrain the 
removal of chattels comprised in the .security, and an order for resti. 
tution of chattels wroogfully romoved.--.l/anc/teKter and Liverpool 
« Bank v. Parkinson, GO L.T. 258. 

, (iv.) Ch. D , — Bankrupt Mortgagor — Eoreclosure—Assessed Value of Security 
— Official Receirer. —Where, on the bankruptcy of a mortgagor, hia 
equity of redemption having become vested iu the official receiver, tlie 
mortg^ee valued his soourity at less than the amount of the mortgage 
debt, and then commenced a foreclosure action against the official 
receiver and subseqqent iucunibrancers, IteM, that the judgment ought 
to shew that the official receiver was entitled to redeem on payment of 
a less sum than the subsequent incumbrancers.— Knowles v. Dihhn, 
37 W. 9 . 378 ; CO L.T. 291. 

(v.) Ch. D.— Payment by Party not Interested— Right to hare Sfortgagr 
Kept Alive—Subrogation—Right to follow Trust Funds. —A., the trustee 
of an eciuity of redemption, being called on by the mortgagee to pay 
offt)artof the mortgage debt, with the consent of B., the beneheiary, 
borrowed from X. for that purpose a sum which, to the knuwletlgo of 
A. and B., he held as a trustee. The mortgage was paid off to tbo 
extent of such sum, and interest on such sum was ooDtinuonely paid to 
X. B., having obtained an assignment of tbo equity of redemption, 
held, that as A., If ho had paid off the mortgage himself, would have 
been entitled to have it kept alive for his bene6t, X., who had paid it 
at A.'s request, was entitled to stand in his shoes. Held, also, that X. 
was entitled to follqw bis advance as trust moneys.— Patten v. Bond, 
87 W.B.373. 

(vi.) P, Q,-— Redemption — Estate taken by Mortgagor. —M., one of several 
teoants in common iu tail, with cross remainders in tail, under a will, 
baired her estate tail in order to join with the tenant for life in a 
mortgage. The proviso for redemption was, the mortg^ee will 
recoovey the said hereditaments unto the said mortgagors respectively, 
or as the^ shall respectively appoint, according to their respective 
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orif^inal estates and interests therein.*' Unlilf tliat ihe’prorise for 
redemption referred back to the will as the origin of title, and bronght 
in the whole series of limitations contained in it, so that on redemption 
M< look the same estate as she had taken under the will.— Ph/inleyiw. 
Fellon, GO L.T. 193. 


See Administration,^. 61, iii. Vendor and Purchaser, p. 90, i. 

Negligence:— . 

(t.) C. A. — Duty towonU Licensee — Want of OrSinary Care. —Decision of 
Q. B. D. (xee Vol. 18, p. 123, iii.) affirmed.— TolhauMen v. Dar/es, 
58 L.J. Q.B. 98. • 


Notice. —Sec Mortga« 50 , p. 79, \v. 

Partnership:-- ^ • 

(ii.) P. C. — PerMOiial LiahiUty of PaHnei -^.— A. and B. agreed with X. to 
enter into a land speculation. It was agreed that “any land acquired, 
or which may hereafter be acquired, shall be bought or acquired for the 
benefit of the whole of the parties to this agreement, who shall be liable 
for the cost thereof pro raUt according to tbe value of each share held in 
the said pro])erty.’* X. managed the spoculation, and borrowed money 
for the purposes thereof, granting a mortgage on the lands of the 
adventurers, W'liioh contained a danse making him personalty liable for 
the debt. The agreement was shown to the lender, who made the 
advance in consideration of its existence. Held, that in the absence of 
evidence that A. and B. had anthoiised X. to pledge theii' personal 
credit, they were not liabTo for the debt. lUaiue v. Ilulland, 60 L.T. 285. 


Patent• 

(iii.) Ch. D. — Co»t.'i--Actinn fur 1 n/ruiiieuient — 1‘aiment into Court—Patent 
Law Amendment Act, 1852, 8. 43— Patents, 4'r., Act, 1888, s. 31.* Tlfe 
defendant in an action for infringement of a patent did not deny the 
validity of the patent, but denied the infringement, and in the alteriia* 
tiro paid a sum into Court. At the trial he did not oppose the claim 
for an injunction, and an inquiry ns to damages was ordered. Held, 
that theiG was no ground for depriving the plaintiffs of their solicitor 
and client costs.— United Tele^dionc Co. v. Patterson, 60 L.T. 315. 

Photograph• 

(iv.) Ch. D.— / *orirnit—Implied Cuntract.- -There is an implied contract 
between a ])hotographer and a person who is pbotogi*aphod by him on 
the usual terms, that prints taken from the negative are to be appro. 
])riutcd to the iise of such person only, and the photographer may be 
'restrained by injunction from dealing with the prints in violation of 
such contract.— Pollard y. The PUotoqraphie Co., L.R. 40 Ch. D. 315; 
58 L..J. Ch. 251} 37 W.R. 20G. 


Poor Law 

(v.) O. A,— on Tithes-—Rean'enj —0 7 ITni. il*., c. 71. ss. 69, 70— 

-1 ITct,, c. 69, 8. 8.—A poor rate assessed on the owner of tithe rent- 
charge is not recoverable by distress warrant against such owner.— 
Lampluyh v. Horton, L.R. 22 Q.B.D. 452; 37 W.R. 422. 


(Vi.) Q.B.D ,— liaiiny—Small I’enemcnt—Rating of Owner — Deductions--^ 
C 7 ITm. IV., c. 06, s. 1.—S. was assessed to the poor rate as the 
owner of a small tenement let by the week to artizans, the owner paying 
all ontgoings. It was practically impossible to let the tenement on any 
other terms. Hold, that in estimating the gross rental the owner was 
not entitled to any deduction in respect of voids/* loss of rent in con. 
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neqnesce tfc the inabilit/ of tenaote to pay, or oosts of collection.^ 
' Smith V. Churchwardens 0 /Binninghaint h>}X. 22 Q.B.O. 211; $8 L.J. 
3f.G. 23 ; 60 L.T. 181. 

^•^raotioe 

(i.) P. D.—Adw»ni!<<ratio>i —Revocation 0 / — Motion. —An application to 
revoke a grant of adminiatration will not be beard on motion without 
the oonaent of all parties. If the^ do not oonsent, an action mast be 
commenced.— In the Ooods of Baddeleyt 60 L.T. 237. 

(H.) Q. B, D.— Defendant — R.8.C. 1883, 0- xvi., r. 11.—The plain* 

tiffs granted to, B. a lease of premises, B. covenanting to repair, jp. 

became equitable assignee of the lense. On B.’s death her executors 

assigned to tho defendant, for a nominal consideration, whatever interest 

they had aa'‘, 80 ch executors in the lease. The plaintiffs sued the 

defendant, as assignee .of the lease, for damages for breach of the 

oovenant to repair. D. was made a third party. All questions in the 

action were referred for trial to the official referee, who ordered that 

B.*8 executors should be added as dofeudanta. Held, that he.had uo 

power to make the oi'der.—Byrne v. Brown, 60 L.T. 1U8. 

• 

(iii.) Ch. D.— A^davit — Deponents Place of Abmle. —An affidavit by a 
stockbroker does not state the description and true )>lace of abode of 
the deponent by describing him as '*A. B., Stock Exchange, Stock* 

■ broker.”—Levin v. Levin, 37 W.R. 306 5 60 I,.T. 315. 

(if.) C. A. — Appeal~^Time for - -Rvgif-frat' of 7*i‘ohate Divieii'H—lkS.C., 1883, 
0. liv., rr. 12, 21; O. Ixxi., r. 1. - The lino for appealing from the order 
of a regisCrar of the Probate Division is the same as that for appealing 
• from the order of a master. —In the Goods of Patrick, L.K. 14 P.T>. 42 ; 

37 W.U. 3y3. 

(v.) C. A. — Appeal—County Court—Leave for. —Where, on a County Court 
appeal, the Divisional Conrt has refused leave to appeal to the Court of 
Appeal, there is no appeal from such refusal.— Kay v. Brljgs, L.R. 22 
Q.B.D. 343; 68 L.J. Q.B. 182 ; 37 W.R. 291. 

(vt.) Cll. D.— Attachment — Chanibern. —An application for leave to issue a 
. writ of attachment may be properly made in chaml)erB, and may be 
dealt with by the chief clerk, subject to the rule that an order leading 
to iiupMsonment must be made by the .fudge personally {see Vol. 
p. 45, iii.)— DavU v. Oalinoyle, i^.B. 40 Ch. D. 355 ; 37 W.R. 399 

(vii.) C. A.— Authority of Counnel-—Infnnt. —An infant, suing by her next 
fHend, was non*snited in an action for negligencoagainat her employer. 
The infant's coaneel agreed not to appeal in consideration of the 
defendant not asking for costs. i/eld,that the compromise was for the 
benefit of the next friend, and not for that of the infant, and was not 
binding on her.— Rhodes v. Sivithinbanh, 37 W.R. 467. 

(via.) a B. D. —Bankruptcy of Plaintiff—Discharge -Abatement — R.8.C., 
16^, 0. xrii., rr. 1.4.—^After the defence in an action had been delivei'ed 
tbe plaintiff became bankrupt. He afterwards obtained bis discliarge, 
and the right of act.on, .which had passed to tho official assignee, was 
reassigned to him. Held, that the cause of action continued, and the 
action did not become abated by reason of the bankruptcy .—Barker v. 
Johnson, 60 L.T. 64. 

(ix.) O. A «—Change of SoUciior-^Record^^Hoiice to Associates* Department 
—A.8.C., 1883, 0. Tii.i r. 8.—Where (be solicitor for the plaintiff was 
changed after the close of the pleadings, but ootioe not having been 
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giren to the Aasociates' Department, the name of thi solicitor on the 
record was not changred, the Jiidfte at the trial dianaissed the action 
with ooRtfl, and the Dirieional Court refused to restore* it except on 
terms of the plaintiff paying all the costs wasted. Held, that the new 
Boltcitor ought to have given such notice, and that the Court of Appe^ 
would not interfere with the order.- Hunty.Finehui'ffth.h. 22 Q.B.D.259; 

58 li.J. Q.B. 167 ; 37 W.Tl. 31 1. 

• 

(i.) C. A. —Costs — Scale 0 / Ttuation — II.S.C., 1883, O. Ixv., r. 12.— 
Where a plaintiff has recovered less than £50 in an action in the Hif^h 
Court, and has successfully resisted a counter.olaim for more than £30, 

• the costs of the claim must be on tho County Const scale, and the costs 
of the counter-claim on the Kigli ('curt Seale .—Amon v. hobhettf 
37 W.R. 321). 

(ii.) Cll. D.— CostM--i'ov.nly (’ourf iSco/<'. •.Action thought to rostniin 
excavation by the defendant to the injury of the plaintiff’s premises. 
Injunotion granted, and £3 damages awarded, field, that if the relief 
could have been obtained in the County Conrt. the coats diust be on 
the County Court scale .—Ctwper v. Streeter, 60 L.T. 95. 

• 

(iti.) P, D.— Coiifit — Dirorce — Cn.renpondent —Rescission ©/Decree.—Adecree 
tiisi having been obtained with costs against the co-respondent, the 
Queen’s Proctor intervened, un<i alleged collusion and adultery by the 
petitioner betweeu the commencement of the suit and the decree nisi. 
The petitioner hied no answer, and the decree nisi was rescinded. 
Hehl, that SO much of the decree nisi as condemned the co-respondhnt 
in costs ought to be reecifldc<l.—//»»c/«?rr v. Uechler, 68 L.J. P. 27. 

(is.) Ch- — Costs.— liedemption Action—Oi ojinuting Summons— Jt.SeC., 
1883, O. Iv'., r. 5a.—The plaintiff obtained judgment in a redemption 
action, in which the defondaut disputed his title to redeem, and denied 
tender by the plaintiff. Held, that the plaintiff was entitled to snch 
costs as he would have been entitled to on a contested originating 
summons, attended by counsel, including the costs of the witnesses 
examined in Court to prove the plaintifTs title and the tender.— 
Ju/iuson V. Erans, 60 L.T. 29. 

(v.) Ch. D. -Costs — Trespass—Discretion of .liuhje — Cvuntif Court Act, 
1867, 5, 12—Cotirf^ .4ft. 1888,*s. 116—R.S.U., i883, 0. Ixv., 

rr. 1, 12.—An actiou for an injunction to restrain a trespass wiks tried 
the High Court, althongh the value of the property in dispute was 
within the County Court limit. After a trial of four days the plaintiff 
was awarded £5 damages. Held, iluit the action had proved to he 
a proper one to bo disposed of in the High Conrt, and that the Court 
would therefore, in the exercise of its discretion, allow High Court 
costs. — V. Alien, 60 L.T. 103. 

(ri.) Q. B. 'D.- Countfr-claim—Eephj to — DefaHll—li.S.C., 1883, (). xxiit., 
I*. 4; 0. xxvii., r. 11.—When a plaintiff fails to I'eply to a counter, 
claim, the defendant must move for judgment on it .—Higijins v. Sroft, 
68 L.J. Q.B. 07. 

t 

(vii.) C. A« —County Court —Coioitir Courts Act, 1888, s. 66 —for Sum 
beticeeii £50 and £100—Refmspfcfu'e.—Sec. 65 of the County Courts 
Act, 1888, is reti'oapeolive, and authorises an action of contract, in 
which a sum between £50 and £100 is claimed, to be remitted for trial 
to the County Court in which the action, if it ha<l been a County Conrt 
action, might have been oommenoed. — CmWu v. Stmu'a, L.K. 22 
Q.B.D. 613 ; 68 L.J. Q.B. 174; 37 VV.B. 316. 
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(O Q. B. D. —Damage Uj Collision—Action hy Tow against Tug — Vre- 
Jiminar^tj Actif—R>ii.C.j 1883, O. xix,, r. 28.—The plaintiffs employed the 
defendant’a to tow their bai'f<e. While in tow the barge was brought 
into collision with another vessel, and lost. In an action for damages 
for negligence, held, that it was not a case where preliminary acts 
should be ordered.—ifrmsfron^ v. Qaselee, L.R. 22 Q.B.D. 250; 58 L.J. 
Q.B. 149; 50 L.T. 891; 37 W.R. 462. 

(u.) Q. B. D. — Damage hij Collision—Preliminary Ac(8—R.8.C., 1883, 
O. xix.. r. 28.—^I'he plaintiff had goods on a barge which was sunk by 
the defendants’ vessel. He sned the defendants for damage to his 
goods. Held, that the plaintiff must file preliminary acts .—Secretary 
for India v. Hewitt, 60 L.T. 334. 

(iii.) eh. D.—Di^coft’ry —Action for —.4/d of Porci>jH Procce^Unge .—The Conrt 
will not entertain an potion for discovery in aid of proceedings in a 
foreign Court, and the statement of claim in such an action will bo 
stiiick out .—Dreyfus v. Peruvian Guano Co., GO L.T. 216 j 37 W.R.394. 

(iv.) Q. B. D. — Discoverij—Action of Penally. — An action for treble 
damages tor ponud-breach is an action for a penalty, and the plaintiff 
■ is nbt entitled to discovery.— Jones v. Jones, L.K. 22 Q.U.D, 425; 

58 L.J. Q.B. 178; 37 W.R. 479. 

(v.) P. D ,-^Dirorcc—Applicotii)n to Proceed without Citing Co^reojtondenf. 
—W'here a husband, petitioning for divorco, alleged that his wife had 
committed adultery with A. and B., but on making enqnines found no 

’ evidence against B. except an admission by the wife, his application to 
proceed without citing B. as a co-respbudeut was refused .—Payne v. 
Payne, 60 L.T. 238. 

(vi.) O. A. — iJicorce—lieddtution of Conjugal Rights —TlV/ffpjt Demand — 
Dicorre Rules, r. 175.—Iheviously to the iiling < f a petition by a wife 
for restitution of conjugal rights, thi* petitioner’s solicitor wrote to her 
hasband requiring him to return to coliabitation. Held, that sucli 
demand was insufficient, not on the ground that it was not signed by the 
petitioner personally, but on the ground that there should have been a 
previous conoiliatory letter in terms likely to lead to friendly negotia* 
tion, stating the wife’s willingnes.') to return to cohabitation. (See 
Vol. 14, p. 47,111).—Field v. f’teM, L.R. 14 IM). 26; 58 L.J. P. 21; 

59 L.T. 880. 

(vii.) C. A.— Double Action — Verofinn.s Proceedings .—The ownet'B>of the 
British ship R. and the ownera of hei cargo sued the (iertnan ship X. 
for damages for cullisioit in the (>ei‘iiiati CoiiBulur Courtat Coustuniiuople. 
An order was made in the action fur the arrest of the X., or for bail, 
subject to the plaintiff’s giving security. Security was not given, but 
the owners of the X.gavo bail. Subsequently, the X. being in this 
country, the owners of the cargo on the R. commenced an action in rem 
against the X. for the sanio cause of action, and arioatedbor. The 
limit of the liability of the X. in the Consular Court was less than the 
limit of her liability in this country. Vfc/d, that the bail in the Consular 
Court having been given without the plaintiffs having given security, 
was given volantarily and not under cunipuIsioD, and tliat there was 
nothing vexations or contrary to good faith in the commencement of a 
second action in this country .—The Ileinbeck, GO L.T. 209. 

(viii.) Oh. D ,—Evidenre—Adjourned Summons—A^fidants Filed after Time 
Fiseed .—^On the hceiing of a sommons adjourned into Court from 

* chambers, affidavits filed after the time fixed by the chief clerk for filing 
evidence cannot be used without special leave from the judge or the 
chief oink.—Chifferiel v. IVatson, 58 L.J. Ch. 137. 
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(».) C. A. —Kqmtahle Execution^Jiidicature Act, 1873, «. 25, «u 6 - 8 . 8 .-«-A 
receiver ought not to be appointed by way of equitable cyecutiny of a 
jndgtnent when there is no impediment in the way of obtainiog execatioo 
in the oi-diuary coorse of taw hyfi.fa, or attachment of debts.— 3f(inc/ie^fer 
aiUt hiverpool Hanking Co.v. I'arkitison, L.K. 22 Q.U.D. 17«*; 37 W.H. 264. 

(ii.) C. A. & Q. B. D.— MxecuHou—fieccicer -O^icev^H Pension —Coi«nm* 
faO’oH Moneys — Army Act, J88l,*,«. 141.—Money received by an otticer 
iu Her Majesty’s forces for commatation of his retired pay is not within 
the prohibition agniiist alienation of a pension, and a judgment creditor 
is entitled to have a recoiver appointed of such money, but not of a 

• sum arising out of retired pay, and standing to tlie oredit of the officer.— 
tVouc v. Price, L.K. 22 Q.B.D. 429 j 60 L.t. 67} 37 W.R. 424. 

(iii.) Q. B. D. —JJaruishee Order — A/ildacit on AppliroHn^ for — U.S.C., 1883, 
O. zlv., r. 1.—Oil an application for a garnishee order, it is sufficient for 
the affidavit to state that the deimnent is informed and believes that the 
garnishee is indebted to the judgment debtor.— C’oren v. Barne, 
1,.K. 22 Q.U.D. 249; (JO L.T. 303 ; 37 W.U. 415. 

(iv.) Ch. D.— Injunction—UnderfaliiKj os to Damaiies—C'noisci—Limited 
Compnny ,—The undertaking as to damages, wliich is required when the 
])laintiff obtains an injunction ej parte, is properly given iiy the plaintiff's 
counsel, although the plaintiff is a limited company.—Jifinc/icster and 
Lirerpool Bnnkin-g Co. v. Purkinnou, GO L.T. 47. 

(v.) Q. B. 'D,^Interrogafories—Order to Answcr—Serricc tdiether 

sary — K.S.C., 1883, 0. xxjy., r. 21; 0. lii., r. 13.—The defendant, in an 
action for recovery of land, was ordered to answer interrogatories 
within two days, in default liis defence to be struck nut aud judgment 
* signed against him. Held, that service of the order was not oeces. 
sary .—Forden r.Jiifcher,G0 L.T. 304. ^ 

(Vi.) C. A. Joint Tort-Feasors — Sr''cr'in''e of Defence—Costs.— Decision of 
(). B. D. (.'‘f'C Vol. 14, p. l-G, V.), altii-inoil. ■Stutnin v. Dtcoii, L.E. 22 
Q.B.D. 629; 6S L.J. <^B. IS’l ; 37 W.U. 457. 

(vii.) Ch. D .— Jadginent Lun Amendlucnt Act—Confivyt ni VerersiovaryEqait- 
able Interest— Form of Order .— An aunuity to be raised for A., in case of 
his surviving B.. onl of the rents and |>rofiisof laud, ean bo sold under 
the Judgment Law Amendment Act. The order should niK. contain an 
order for payn.cut by the debtor, and should direct the chief clerk to 
dAtinguish which, if any, liens, charges, or iucumbrances have been 
created prior, and whicli, if any, subsequent to the delivery of the lauds 
and property in execution, and which, if any, have ainson under or by 
virtue of any judgment, statute, or recognisance, and the order should 
direct the sale of the lands and property, fivufrum all liens, charges,or 
incumbrances which have been created subscqneut to tho delivery in 
execution, or have arisen (whether before or ufter such delivbry) by 
reason of any judgment, statute, or recognizance, and also free fixim 
the incumbrances of such other incumbrancers as shall consent to the 
fMile, but subject to the incumbrances cif such other incumbrancers us 
slmll not cwisent.- -7 h re Cooper, GO L.T. 95; 37 W.R. 330. 

(viii.) C. A* —Leave to Appeal after Time—1'.fi C.. 1883, O. Iviii., c. 15.—A. 
sued a number of dofeudauts, including X., Y., and Z. to reex>ver tithes, 
and obtained judgment against all rhe defendants. Some of the 
defendants, but not X., Y., or Z., appealed, and the decision was 
affirmed. Thero was then an appeal to the House of Lords, which 
reversed the doclsion. X., Y., and Z. now applied for leave to appe.4 
out of time from the decision of the Chancery Division. It appealed thav 
on the faith of X., Y., and Z. having abandoned their right to appeal, 
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certnin sales had taken place, and Acts of ?arliameut i>btained, which 
^ad altered the position of A,, and had given rights to other parties. 
Held, that leave should not be given. SmUe, that independently of the 
special oiroamstanceB of the case, leave to appeal ont of time should 
not be granted to a litigant who has elected to abide by the |adgnient 
below, einept on some special ground, such as snrprise, mistake, or 
fraud.—v. Paynt>, 69 L.T. 804 A 010 j 37 W.R. 309. 

(i.) Ch. D.— 0rd«>r in Chambers —.WoLVjh to Dieeharye—Further Kvidenee. 
—Where a motion is made in Court to discharge an order made by a 
Jndge in chao)l>er8 on a suuimous which has been heard by the 
Judge personally, evidence, which was not before the Jadge in 
chambers, will not be received witUoat leave.—Rouse v. IVthll, 
39 L.T. 887. 

V 

(ii.) Ch. D.—rui-filion Action—Vron/ nf rifle.—In a partition action, nnless 
the property is small, ‘and tlie titlo simple, the title ooght not to be 
proved in Conrt.— Hawkins v. Uei hertf 60 L.T. 142 ; 37 W.B. 300. 

(iii.) C. A.— Parfidtlrtri*— Libel, —Decision of Q. B. U. (See Vol. 14, p. 46, 
viii.) affirmed,— Gourand v. Fitzgerald, 37 W.R. 265. 

(iv.) C. A,. — Pleading —Auwiutment at Conclusion of £fi(le»re.--Decision of 
Ch. D. {see Vol. 14, p. 47, i.) affirmed.—LoicDicr v. Hearer, 60 L.T. 310 ,• 
37 W.K. 465. 

(v.) Ch. D.— PUudiiig—Parllci'Jiire— n.S.C; 1885, 0. xix, >r. 6 , 7. — 
Action against an association which was in licinidalion and its liquidator, 
' sieging that an order which had been obtained by the liquidator, 
postponing payment of a debt due frem the defendant association to 
the plaintiff association, had been obtained at the instigation of the 
‘ directors of tho plaintiff association, who were shareholders in ('he 
defendant association, and had instigated and concorred in the applica¬ 
tion for tho oi-der for the purpose of esuupiiu'* culls which would l)e 
made on them if the claim of the plaintiff association were enforced, 
and alleging that the liquidator and thedirectors of tlie defendant associa¬ 
tion wore aware of the improper motives which sotaated the directors 
of the plaintiff association. Held, that the plaintiffs must give 
particulars stating whether the alleged iostigatiuo was verbal or in 
writing, and if verbal, by whom it was made, and if in writing, the 
dale of suoh writing; and also give putticulars of the improper motives 
which' were alleged to have actniited the direclors of the plaintiff 
associatitin.—jBn'fow Mcdi'ud and General Li/c AsinicUlionv. iSritannia 
Fire Association, 59 L.T. 888. " 

(vi.) Cb. D.— Pleading— Kiuhoirassinij — Separate ('auses of Action —if.8.C., 
1883, 0. xviii., r. 1; 0. xix., r. 27 ; 0. xxvi., r. 1.—An action waa com- 
tnenced by the plaintiffs against the defendants for infringemout of 
a patent, and was discontinued in conseqaence of evidence adduced by 
the defendants on inlorlocntory proceedings j and the plaintiffs paid 
the costs of the action. The plaintiffs then comnienced a second action 
for the same object. The statement of claim alleged that the 
plaintiffs bad discovered that the defendant’s evidenoe in the former 
action was false, and contained a claim (which was not in the writ) 
that the second act^m might be treated as supplemental to the fprmer 
action, and that the defendants might be ordered to repay the costs 
paid by the plaintiffs in the former action, and to pay the costs of it to 
the plaintiffs. Held, that the action could not be treated as snpple- 
mental to the former action, that the two causes of action ought not to 
be joined, that the statement of claim ought not to iiiclnde a 
cause of action not mentioned in the w'rit, end that the paragraphs 

' relating tosnoh separate causo of action ought to be strnok ont as 
embarrassing.— United Telephone Co. v. Tasker, 59 L.T. 862. 
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(i.) Q. B. D. —Phasing —Tnrte—Dfl/e»tce to Counter Claim — R.S,G., 

0. xxt., r. 6; 0. xxiii., r»-. 1, 4-—A reply by waj* of h <lorenc^ to a 
coutiter.claiin may be delivered twenty-one days after the counter-claim. 
—Rumley v. Wmn, L.B. 22 Q.B.U. 265j oH L.J. Q.B. 128 ; 60 L.T. 32 j 
37 W.U. 285. 

(ii.) Q. B> D, — rivductioii of Documents—H.HJ'.y 1883, 0. xxxTii., r. 7— 
Documents tn. the Hands of Vernons not Parties to the Action. —The 
Court has no jurisdiction to gire '* liberty to inspect the books " of a 
person not party to the action, or to order ** the pro<hiction of sneh 
books at the office of the plaititiS’s solicitors/’ —Sfraker v. Reynolds, 

^ L.R. 22 Q.B.D. 2G2j 68 L.J. Q.B. 180; 60 L.T. 107 ► 37 W.H. 379. 

(iii.) Q, B. D. —Prn/ii6i7t')a- A^^darits- -Title—Crown fjjftce Rules, 1880, r 7. 
—Affidavits in support of an ap[>lic»tiou to the Crown sffiefor a prohibition 
most be intifnlcd " In the High Conit of Justice, Qdeen’s Bench Divi¬ 
sion,*' and if they are not so intituled the Court may refuse to hear the 

application.— Key. v. Plijntoufk and Dadmoor Ilailvay Co., 37 W.R. 334. 

• 

(iv.) Ch,. D.— Reveircr—Further Cnnsidcfatiun -Minutes. —When a roceivor 
lias been appointed generally, it is not necessary on further consideration 
to insert in the minutes a dimetioh to continue the receiver.— Cn^^tr^ 
tcood V. Umirrirood, 37 W.H. 428. 

(v.) C. A.— Reference to Ofieial Referee'-^' Question arisiny m mio Cause nv 
Matter**—Judicature Act, 1873, 56.—A question cannot be referred 
to an official or special referee unless it is one which must necessarily 
arise in a cause or matter. Therefore, in an action for rescission of 
partnership artiules on the*gi‘*^und of alleged misrepresentation of the 
value of the defendant’s practice, held, that until the loiter wlncli ergi- 
* tainod the alleged misrepresentation had been judicially construed, and 
the nature of tlie I'rpreseii^alions tliei'ei)y made determined, there was^ 
no power to refor it lo u referee to T<‘port what wns the value of the 
defeudaut's pructioe.—v. ll’tOii, GO L.'J\ 208 ; 37 W.H. 406. 

tvi.) C. A.— Itci'iror — Dcathof mie nj ii-'reral Joint Plaiiifips before Judymetil 
•-1?.8.C., 1883, C. xvii., r. 4.— lu an actioti for deceit brought by fifty- 
fonr plaintiffs aning jointly, two of the plnintitTs died before the judg¬ 
ment. After final judgment their executors applied fur an order that 
the proceediugB might be carried on. Held, that it was nuj: a case in 
which such an 01 * 001 - ought to be m.ade. Qua-rt*, whether such an order 
cim be made after tiual judguiciit. — .Int/son v. Smith, 60 L.T. 206; 
37 W.H. 405. 

(vii.) Ch. D.-* •Jc’vctce out of Juried id ion.-^The plaintiff in an action to 
restrain infringement of a trade mark resided in England, the defendant 
company had its registered office in Scotland, and branches in England, 
one of them being in the town where the plaintiff resided. Held, that 
the writ might be served out of the jurisdiction.— Hurland v. Hoxbnruh 
Oil Co., 37 W.R. 470. 

(viii.) Cil. B.— Specific Performance — Judyment for Payoient by Defendant -- 
Order—Jffjjscttt/oM.—The judgment in a vendor's action for specific per- 
fnrmance oi*dored an account of what w-oa duG*from tho defendant, and 
that he should pay the amount to the pUintitf at » time and place to bo 
appointed, and that the plaintiff should deliver to him the conveyance 
and title deeds. The amoniit dae was cortitied, and the time and place 
appointed. The plaintiff attended at the'time and place with the eon- 
veyanoe and title deeds, but tho defendant did not attend. Held, that 
an order for payment into Court would not be made, but that the 
plaintiff was entitled to a four or seven days’ order for payment bo him 
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* porsonally, which order would direct delivery of the conveyance and 
. title deeds. Oo such order execution, by /. ftt., elegit, or writ of 

Bcqaeetration, will issue.—v. OaUnnd, 37 W.R. 306. 

(i.) Ch. D,—Ji.S.C., 1883, 0. Iv., r. 0 / Ncw<^Tni^fce «— 

Vesting Order—Ti'ustec Act, 1850, k?'. 32, 31.—A vesting order may bo 
obtained by summons in chambers on the appointment of new trustees; 
but in a complicated case a 'petition fur the appointment of new 
tmstees and a vesting order may be presented .—In rc Morri8*» Settle¬ 
ment Trut>t:<, 60 L.T. 96; 37 W.R. 317. 

Principal and Agent• 

(ii.) Q. B. B .—Kin idoijinent io make lieiti—Fail area/ Agent—Hight of Action 
by Principal .—The plaintiff employed the defendant tp make certain bets 
for him as his agent qn commission. Tho defendant, in breach of his 
engagement, failed to make the bets. Had the bets been made, and 
the sums won and lust in respect of them been received and paid by the 
defendant, the plaintiff would have been entitled to a balance. U'ild, 
that the plaintiff had no right of action to recover such balance.— 
CtMen V. Kittell, 37 W.R. 400. 

(iii.) C. A. — Indemiiifii of Agent —Stock Exchange—Dofaniting Broker .—The 
plaintiff, a broker on the SiorkExcliango, was employed by the defendant 
to buy stock for him f«>r the account of September 27th. By the 
defendant’s directions tlie sfock wua carried over to the account of 
October 14ih. On Outobor )2th the plaintiff was declared a defaulter, 
and his transactions were closed at Ihe prices of the day, in accordance 
with the rules of the Stock Exchange. The defendant agreed to accept 

• each prices. Held, that the defendant was liable to indemnify the 
plaintiff against the loss on tho transactions so carried over by him as 
agent for the defendant.-- Harlns v. Rihbonij, [..K. 22 g.R.l). 254; 
58 L J. Q.B. 187; 37 W.R. 278. 

Principal and Surety 

(iv.) Q. B. D .—Discharge of Snretii-~0iiiiniynncr of Obligee at Breach of Con. 
ditions of Bond ,—The defendants wore sued on bonds given by them as 
sni'eties for tho due performance by X. of his duties as collector and 
receiver of rates. The pluintiffa had permitted X. to i*etain niuncys 
in his hands for more than u week (contrary to the statute, and to the 
conditions of the bimds). and had allowed him to mix tho prpcoods of 
different rates. Held, that the acqnieKcenco by the plaintiffs in tho 
irregular method oF accounting was not such connivance ag to digeharge 
the sureties. Held, also, that on the construclion of one of tho bonds 
which described X. as “collector and receiver of rates,” the sureties were 
liable for Ills failure to pay over tbouniounls collected by him, oi'en if the 
rates were invalid.— Durham {^Mayor of) v. Foicicr, L.R. 22 (^.B.D. 394. 

Privy Council 

(v.) Q. B. D.— Pou'ers—Confagions Diheases (Animals) Act, 1878, a. 6, 
suh'Ss. i., ii., anr7 iii.; .«. >32, xxxii., xxxiii —Contagious Diseases 

(Animals) Act, I88i% s. 8.—The Rabies Order of 1887 is within the power 
of the Privy Council .—Bellhouse v. Leighton, 58 L.J. M.C. 67. 

Eailway:— 

(vi.) C. A. — Compulsory Purchase -Building Agreement—Kefension of Tune 
■—Declaration of Interest — JurisdicHon. —Decision of Ch. D. (secVol. 13, 
p. 19, iii.) affirmed.— Birmingham and District Land Co. v. L. ^N.W.R., 
T..R. 40Ch. n.?68. 
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(i.) Q. B. D.— CcwfAiUM'y Purchape — C(»nj>efit.alio7i — latve bejbre Jv^ye 
avd Jvi'y—New Tiiol—Iteytifufion 0 / Puiltcayp Act, 1868, 41. 43.— 

Where the amount of compeneation on a compulsory paic^asc has been 
dectdo<l Oil an issuo tried before a jitd^e and jury, theie is 110 power to 
ordir anew trial.— hirminfiham avd hiMrict Land Co.x. L.A- N.]V,H , 
L.K. 22 Q.n.D. 436 j 60 L.T. 317 5 37 W.H. 285. 

(ii.) Q, B. D.— RaiUoatj Commissiottoi's-Jurisdiction — EarcesAire Charjeft — 
RaiUvafj and Canal Traffic Act, 1834, s. 2— fiegulafion of Railioays Act, 
1873.—The jarisdiotion of the Railway Commissioners is confined to 
oases to which the ordinary legal remedies do not apply, and does nob 

• extend to a rofuaal of a railway company to caA'y goods except on 
prepayment of charges in excess of the authurised rates.— Reg. v. 

Tron Co., 37 W.R. lid. • 

0 

(iii.) Ch. D. -iridcrtiM'/— iVr<r Line -Deviation^Rtiilwayss Clauses Act, 1845, 
8. 15.—A railway company taking land for widening their line must keep 
entirely within the limits of deviation, and are not entitled, ^ in the 
case of a now line, to place the vicdiuvi filum via on the exti'eme limit 
of deviation. Where a company had taken land in excess of their powers, 
but no special damage to the laudowner had been proved, held, that the 
only remedy was by information.— Pinch v. L. Si.ll’.R., 37 W.R. 375. 

Registration 

(iv.) Q. B. D.— Jotnt Uccnpiei'H —/ip/erm Act, 1632, s*. 27, 29 — Reprepentfi,’ 
tinn of the People Act, 1807, n. 3— Representation 0/ the People Act, 1884, 
8.0. —The claimants clniifted in respect of house and land joint." 
They ocenpied a house which they ranted at opwards of £20 a year, 
* with no land attached except a garden. One of the claimants’ names 
was on the oversgers’ occupiers’ list fur the same honiie. Held; that 
the claimants wore entitled to he registered.—DriifR v. Q<>asiingf 
58 L.J. Q.B. 109; 60 L.T. 325. 

(v.) Q. B. D ,— Lotlgere Claim—Pate of PeclnraCon — Repres 0 nh«fto?t of 
tits People Art, 18157. s. 30, suh-s. 2— Porliavientanj and Hnnicipal 
HcgUtrafion 1878, >«. 22,23— Registration Act, 1885, s. 18, ScAed. 3, 

Fomn il, Ho. 2.~-A. sent in a claim to be placed on the old lixJger list, 
in which the declaration of residence for twelve months prior to 
July 15 and the attestation were respectively dated July 9.* Held, that 
th# claim was bad on the face t»t‘ it.— Junes v. Kent, L.U. 22 Q.B.D. 204; 
58 L.J. Q.B. 100; 00 L.T. 320 ; 37 W.R. 303. 

(vi.) Q. B. D.— Lodger Frnnrhise — Notice of Claim — Date — Registration 
Act, 1885, s. 18, ISchetl. 3. Form ll. No. 2.—A notice of claim was 
delivered by a lodger claimant, omitting tho date of attestation. Held, 
tliat tim omission was manorial, and tho claim invalid. — Smith v. 
Chandler, L.B. 22Q.B.D. 208; 5SL.J. Q.B. 103; 6 t>L.T. 327; 37 W.R. 351. 

(vii.) Q. B. B.~ Notice of Ohjection---*‘ Mietnhc ’*— A mend men t—Count tj 
Electors .Ic^ 1888, .•». t, std.-s. I— ParJiavicntary and Municipal Re}><>• 
(ration Act, 1878, s. 15, sub.e. 2 ,• j*. '2S,SHh.s. 2 — Registration Act, 1885, 
18, Sched. S, Form J., No. 2.—The ooenpfora’ list of voters for a 
borough was made out in divisions, and A.'s name was in Division One, 
which contained the names of peraons entitled to bo registered both as 
parliamentary voters and as county electors. A notice of objection 
was sent to him as follows : ** I hereby give you notice that I object to 
your name being retained on the oconpiers’ list of parliamentary 
voters for the borough of X., and ns n county elector for the county 
of Y/* Held, that the defect (if any) was a mistake, and that the 
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rcfriBuig barrister ooold amend by inBerting the words **Diririon One 
< after* "Oconpiers* List,** ffemMAt that the notice was good without 
amendment.— Hartley y. ifal^e, L.R. 22 Q.B.D. 200; 68 LJ. Q.B. 100; 
«0 L.T. 322 i 37 W.R. 802. 

Revenue !— 

(i.) Q, B, D. ^Dntyon Bftdiee Corporate — Exemption—Trade orSueineee — 
Cuitoma and Inland Revenue Act, 1886, ». 11, auh.g. 6.—A body licensed 
by the Board of Trade as an associaliou^ with limited liability and 
carrying on a bnsiness is exempt from dnty) althoagh its profits are by 
its memorandum of association destined for a particular purpose, ,aud 
such body is accordingly not bound to render acoonnts of its property. 
— In re /Mforpontfed Council of Law Reportinyt L.K. 22 Q.B.D. 279 j 
58 L.J. Q.B 90; 37 W.R. 382. 

(ii.) C. A. & Q. B. D. — Income Tax —“ Charitable Purposes** — Missions .— 
Lands were held on trust to apply the rents and profits for the 
maintenance of missions, the education of children of missionarios, and 
the snpport of bonses for aged persons. Held, that such purposes were 
** bbaritable.**— Reg. v. Commissioners for Income Too;, L.R. 22 Q.B.D. 296; 
68 L.J. Q.B. 19G; 59 L.T. 832; 37 W.R.294. 

(ill.) C. A. —Income Tax — Coimtu Lunatic Asylum — Medical Officer's Apart¬ 
ments —5 6 Vtcf., c. 35 -ir« ^ 17 Viet., c. 34, Seked. A.—Lunatic 

Asylums Act, —Decision of Q. B. D. (see Vol. 14, p. 19, iii.)— 

affirmed.— Brav y. Lancaster Justices, L.R. 22 Q.B.D. 48i; 58 L..!. 
M.C.54; 57 w!r. 392. 

/iv.) C. A., — Income-Tax — Investments made in carryiny on business — Income 
Tax Act, 18t2, ss. 102, 163— Income Tax Act, s. 2, Sched. C. I).—De¬ 
cision of Q. B. D, (xt’c Vol, 14, p. 19, ii.) affirmed.— Clerical, Medical 
and (Seneral Lifr* .^ssur/in^e S-icicty v. Carter, L R. 22 Q.B.D. 't44; 
.37 W.R. 34G. 

(r.) Q. B. D.—Income Tav — Loan fnr less than a Year- — Interest —Deduction 
of Tav -16 17 F/c/., c. 3t, s, W).—A customer borrowing money from 

a banker for a pefiod leas than a year, may deduct income tax from 
the interest, and if such deduction is made, the banker is not liable to 
pay income tax on such interest.— Oo.dhins'r. Dlake, L.R. 22Q.B.D.163 ; 
60 L.T. 329. 

Sale of Goods'' 

(yi.} Gi A. — Dehvry Order — Kstapjtel. —F., a bi'oker, purported to sell for 
the defendantH to uniiamed principal'* goorls, which he sabsequeiitly 
purported to sell, at a differeut price, to the plaintiffs. Ke was not the 
^ent of cither the plaintiffs or the defendants, and neither plaintiffs 
nor defendants bad notice of his dealings with the other party. He 
then obtained from the defendants, wbo were meTchants and wharfingers, 
an order fr>r delivery of the goods to tbe plaintiffs. The plainiiffi*, on 
receipt of the order, paid part of the price to F., who absconded with 
it. Held, that the defendants were not estopped from denying the 
plaintiffs’title tc.the goods, and that the plaintiffn bad no cause of 
action against them.— Gilman v. Carhvif^ 37 W.R. 437. 

Salmon Pishory 

(yii.) Q. B. D.— Using Rod wifhowl Licence—Intention to catch Trout —8a2fnon 
Fishery Act, 1865, ss. 33, 36, 30.—A person fishing with a rod and line 
in a river to which tbe Salmon Tiabery Act applies, withont licence, 
hilt with no intention of catching tiont or salmon, is not guilty of an 
offence.— Marehnll v, Richardson, 68 L.J. Q.B. 45. 
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Settidd Iiand.— S^e Lun&tio. 

Settlement:— 

(i.) Cli. D , —Life Interest Determinable on Alienation — Receiver .—By a 
marri^e netilement', a fond, the prn|iery of the haRband, waa settled 
ou treat to pay the income to him for life ** or till he shall become a 
baokrapt, or shall assigo, charge, or incumber the said income, or eliall 
do or safler something whereby the same or some part thereof wonld, 
through his act, default, or by operation of law, if belonging abso* 
lately to him, become rested in or payable to some other person or 
persons.” Hcldt that the hnsband’s interest vtas determined on a 
judgment creditor obtaining an order fur a recoirer of the income.— 
Detmold v. Detmold, 37 W.R. 142. , 

Sever 

(ii.) Q. B. D .—Thames Xaviyalion Act, 1866, ss. 64, 65 —Pollution of River 
—Prescriptive Right to use Sexcer .—Where a local board permit sewers 
to be used by inhabitants who have acquired a prescriptive right to 
nso them, they do not “cause or suffer” sewage to flow into the 
Thames, and cannot be convicted of a misdemeanour .—Reg v. Sfatneff 
Local Board, 60 L.T. 261. 


Sheriff;— 

(iii.) C. A.. — Wviing/af Seizure — ifisdirvction hy FrecMtion Creditor^ — 
Liabilitif. —The sheriff, being misled by an indorsement pnt on the writ 
by the solicitor of the execution creditor, seized the goods of the wrong 
poi*8on. Held, that the execution creditor was liable in an action of 

• trespass.— Morris v. Salhvr^, 37 W.ll. U>iK * 

Ship' 

(iv.) C. A. — Action in Rvm — Nofice--6 7 ll’in. IV., ch. c., ». 8—By a 

personal Act it was provided that no action in which the A. company 
should be 1i ible for daningo to any ship should be bronght against each 
company, except after one month’s notice in writing. HeM. that the 
enactment did not apply t<>an action in rom against a ship owned by 
the company.— The Lomj/ord, L.R. 14 P.D. 34; 37 W.R. 372. 

(V.) P. D .— Autkorihj of Master — Action for Damage to Ship and Cargo. 
^mhle, that when a ship and her cargo are damaged by collision in 
or near to a foreign port, the ship’s master has anthority to institute 
an action in rem against the offending ship in such foreign port cn 
behalf of both ship and cargo, and the ownors of the cargo cannot, 
while the action is pending in their names, be allowed deuy his 
anthority.— The Revibcck, 66 L.T. 209. 

(vi.) C. A. —CoZlisicM— Regulations for Preventing Collisions, Art. 11.— 
Decision of P.D. (See Vol. 13, p. 92, ii.) affirmed.— The Palinurns, 
37 W.R. 266. 

(vli.) P. D.—Co/Zision--T/inmc.«f Rule,*—6 S’ 7.—A sailing barge 
dredging down the river with her anchor down to check her way, is 
neither a ” sailing vessel under way,” nor a “ vessel at anchor.”— The 
IndUvn Chief, L.R. 14 P.D. 24; 58 L.J.P. 25; 6o L.T. 240. 

(viil.) C. A.— fn^umnre— Association — pnlivy Ejected by Managing 
Omner—Liability of Co-owners. —The motnoraudutu of association of 
a miUnal marine insurance associatiou, the plaintiffs, stated that its 
objerls were the insurance of ships belonging to its members, or in 
which members had shares. The articles provided that every person 
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sbonld deemed to haye agreed to become a member who ahoold 
tosnre asbip with the asBoemtion. H., the managing owner of a ship 
in wbich the defendants held eliares, insured it with the asBooiation. 
The defendants had authorised II. to insure the ship with mutual 
associations, but had no knowledge of' the plaintiff association. The 
policy was expressed to be effected by II. in his own name and in 
the name of all persons interested, and the consideraiion was stated to 
be the contributions to be pai^ from time to time by the assured for 
losses to other ships mutually assured in the association. Held, in an 
action for contributions in roepeot of other ships insured with the 
association, that the defendants were the assured within the meaning of 
the policy, whether they were members of the association or not, that 
they were liable on the terms of the {)olicy to pay tlie oontributions, 
and that tlie nssooiation had power to grant such a policy. — Great 
Britain lOO'.t 1 Steaninhip Insurance Association v. Wyllie, 37 W.H. 407. 

(i.) C. A.—/iisurojice—If’hmmfj/—/roji Caryn — Steel. —A policy of marine 
insurance contained the following wairanty :—“ Warranted no iron or 
ore or phosphate cargo exceeding net register tonnage.’* The ship was 
lo^ through the perils insured against, haring on board a cargo of steel 
bloouia exceeding the not register tonnage. Held, that the word “ iron ” 
in the warranty included steel, in the absence of proof that among men 
engaged in insurance business the word in such a warranty hud acquired 
a meaning distinct and separate from steel.— Hart v. .Standard Marine 
Insurance Co., L.R. 22 Q.H.l). JUD; 37 W.K. 366. 

(ii.) C. A,— Shares—Piirchaae — Lialulitn-- fo-oinjers.—Decision of P. D. 
(see Vol. 13, p. 93, iii.) reversed .—The ri<a?of><//a, 37 W.H. 409. 

'(iii.) P. D.— Groundifi'j nf Vessel—-Liuhility of Dock Oirners. —The plaintiff’s 
vessel was, with the consent of the forenian docksmao of the defendants, 
placed in a lock which led into the defendants’ dock, for the purpose of 
being grounded for repairs. Ou taking the ground she was damaged 
owing to the siute of the bottom of the lock. JfsM, that the defendants 
were not bound to have the bottom the lock in the same couditioii as 
that of a dry dock; that the user of tho lock sts stated was an extra* 
ordinary user; that the dockstnaii had no authority to allow sucli a 
user, and that the plaintiff's master ought to have informed himself as to 
the condition of the bottom of the lock.— The A 2 >ollo, 60L.T. 112. 

(iv.) C. A,—Vessel Oronnding of KercssHtj —/tnjihVd Prjtrrsentation hy 
Wharjinyer. —Decision of P. D. (set* Vol. 14, |>. 53, v.) affirn ed.— The 
Moorcock, 37 W,R. 439. 

(y.) P. D.— Wkarfinyer—Bej-refieniaiion.- The plaintiff’s ship was ordered 
by the defendants, the consignees of the ship's cargo, to proceed to the 
defendants’ wharf to dischaige. The defendants* tiafiic manager wrote 
to the master saying that he could bring the ship to the wharf at a certain 
time, stating the (hen depth of water, and asking him to inform the 
pilot. The ship gi'ounded before she reached her bert h, owing to want 
of water. Held, that the traffic manager bad no auiiiurity to make, and 
had not made, any representation as to the state of the approach to the 
wharf, that the c%u6e of damage was the default of the pilot, and that 
the defendants Were not liable.— The CuHiojw, 59 L.T. 901. 

See Practice, p. 84, i. and it. 

Solicitor 

(vi.) C* A. —Action on Bill of Costs—Counfer-elaim for Kegligcnce-Kon- 
appearance of Defendant—Judgment.—A solicitor brought an action on 
bit bill of coAs. The defendant counter*c1aimed for damages for 
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negligence, but did not appear at the trial. The solicitor *pt'oved that 
he had rendered the services land inailo tlio disbursetueiits for which lie* 
claimed. Held, that the plaintiff was entitleil to the cunts of theaotidta, 
and to pay moat of his bill after ta>cation, and that the ouanter-claim 
ehouldbe dismissed with costs. —Laoileij v. Jirook^, 37 W.H. 454. 

(i.) C. A. — Qij't III/ Client — [iit/ht to Set Aside—Right of Personal Repre¬ 
sentative .— Decision of Ch. D. (see Vol. 14, p. 21, iv.) affirmed. — I'l/avH 
V. Ahop, 37 W.R. 339. 

(ii.) Ch. D.— Costs—Seale Fees—Election — O^ielal Liniitdator. —The official 
• liquidator of a company, on receiving notice from hTs solicitor of faia 
election to be remunerated ncoording to the old system, ought to apply 
to the judge for advice itoforc accepting sutdi notice, that the question 
of the solicitor's reuiuuKratinii may be considered. Wffere the official 
liquidator received such notice and innde no ot)jectiori, the Court refused 
to vary the taxing tnaslor’s ccrtilicate which allowed costs according to 
the scale. -In it United Kiiigdnui Land and Hndding .-{ssnciatiin^, L.R. 
m Ch. U. 171 ; 5H b.J. Ch. 132. 

(lii.) H. Xi. Costs hg A'li'li’in /••».%’ I’vni'iiit'i'utitui Act, 1831 — 

tienvval Order. Schvd. 1, Part 1. - Where a soUcit^jr is employed to 
conduct a sale of property by aiu-tion, and nn* auctioneer is ('mployed, 
who is paid by the client, the solicitor is entitled to charge for work 
done in Oounection with the sale, though he is not entitled to the scale 
fee fo.r conducting the sale. Decisions of C. A. (<?•'« Vol. 14» p- o3, vii.; ' 
iind Yol. 13, p. ’>o. viii.) revetsedj it Fanllner (,-‘ee Vol. 13, p. 53. vii.) 
approved.- Vurkvr y. ftlrnkhurn : Xnit'oald v. llathcard. l^.T. 906; 
37 W.H. Wl. 

tiv.) Ch. D.— Cost/-■ Svtflv Chit,‘g.-s - Abortive Sale b.j Aii<tio$i,-—Oenrral 
Older. Claih^'-'1 ; Schedule 1, I'art J. /•/•. 2 and 11 .— Where there 

was uii abortive sale by auction, the anctinneer being paid a lump sum 
by the client, and tliu property was sold sfierwards by private contract, 
t he sanii! solicitors acting thruughoui. held, that the taxing niiister's 
decision that all tho sujiciiors' charges in counect-iou with the abortive 
sale were excluded by Rule 11 was wrong. - v. Burd, oH L.J. 

Ch. 170 ; 00 L.T. 228; 37 W.\X. 128. 

(V.) Oh.^D. — Cnsls—'l'tt.iulion - Tim'd Portu"^ .•!(•/, 181-3, s. 41. 

There is no jurisdiction, except under the Solicitors Act, to tax a 
solicitor’s bill at the iiir-tance of tlnnl parties, as in the case of 
beticficiui’ies under a will applying to ta.x the bill of a solicitor 
employed by the executor, and paid out of the estate.— Boughton-Leiah 
V. Boughfiin-Lvigh, L.K. 40 Ch. D. 495; 37 W.R. 282. 

(ri.) Ch. D.— Tuintian — Right fo Flvvi (triler. lbA2 -Busiiiet'i 

Pending—Form of Flection. —A soIicit(*r was employed in certain leases 
and sales made by order of the Court in au action, a separata order 
boitig made in each ease. In all cases the bu.siness was commenced 
before December Slst, 3882. On .lanuary 2Dd, ^88.3, the solicitor gave 
notice that, “ I propose to ehnrge my eosi«* under Schednlo 2.’’ Held. 
Uiut such notieo was sufficient in form. Jlcld. uliio, that the seveiiil 
matters must be treated separaioly. that wheie any work hud been done 
between December 31st and the notice, such notice was tim late, and 
that as to the other matters there nnist be un incpiir.\ whetlier any work 
had been done between such dates, flill v. Sjuiraron, t«0 Ij.T. 254; 
37 W.H. 475. 


11 
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(i.) Cil. — Taxationr^Bill Delivered Twelve Months—Death of Client — 

Attoi'neys awtl Solicitors Jet, 1843, 9. 37.—There is uo absolate role 
preventiog any investigation of a soUoitor's bill if more than twelve 
months have passed without objection being made by the client. But 
such a delay,and, d fortiori, apaymentou account, wi11,onle8L explained, 
be conclusive against the client’s right to tax. Where the client bad 
died after making a paynioiit on account, and had not objected to the 
bill, which hud been dcHverpo more than twelve months before his 
death, held, on the solicitor claiming- the balance in au actiou for 
administration of the client’s estate, that the whole bill ought not to 
be taxed, but that certain items which the chief cleric considered tu 
require invea^igniion, ought to bo referxed to the taxing master .—tfole 
V. Park, 58 L.J. Ch. 128; 59 L.T. 925. 

(ii.) Oh, D.—Ji^ceipt o/—Oo«feyanci»if Act, 1851, «. 5.0, The productmu 
by a Bolicitbr of a^ deed containing a ruceipt does not discharge the 
person paying him, unless he is acting as solicitor for the person to 
whom the money is exftre^sed to bo paid. Actual production of the 
deed is necessary to effect discharge.—/bn/ v. iVooln ich Equitable 

BuiUUny Society, L.B. 40 Ch.D. -191 j 37 W.K. 461. 

(iii.) Q. B, D.— Vpqnali/h-d-' i.'ost.t .— Where a party to an action employs as 
solicitor an unqualified person, and the proceedings are in fact taken by 
him, although the solicitor on the reo/ord is duly qualitied, such party, if 
suceessfol, cannot recover his costs from the opposite party.-—Irri/* v. 
Snuyer, 58 L.J. Q.B. 6i; 59 L.T. 891 

Tenant for Life: - 

(iv.) Ch. D. - Ont'n iH-iit - E']K'U''r:i of Mul'iii-i S/ifvl pnhiit Hrolth 

. 1875, esf. 150, 252. 257.—As between tenant fur life and remniiideri.ian, 

the frontage owner who is liable for the expenses of making a new 
street is the owner at the timo when the ex|.)onBes are assessed. 
testator, by deed of gift, assigned two houses to his sou on trust f<ir tin* 
donor for life, he paying all ’’ outgoings,'' and after his death for the son 
absolotcly. lit bis will he recited the gift of tho luiuses which arc and 
will be unincumbered.” A new streot was made in the teslntor’s life* 
time, and tho charge on the houses a-ssessed after his death. Held, that 
the recital in the will did not amount to a gift to the son of the amount 
of the charge.—v. Iiopl;!h>i, 37 W.K 319. 

iv.) Ch. D.- Pr yfrc/io.t oj Estate — CoKfa.—A settled estate was in danger of 
being broken up owing to foreclosoro actions brought or tbreaPeued by 
mortgagees, and the tenant for life Jmd priictired the transfer of one 
mortgage, and had arranged for tlie tiunsfer of the others, and had 
incurred costs in relation to such transfers, complete and intended, ami 
in relation to a foreclosure action commenced by ouo mortgagee. Held, in 
an action by the tenant for life against tho remainderman, that the tenant 
for life was entitled to a charge on tho settled estate fur such costs, and 
for any other costs properly incurred in protecting, the estate from 
the claims of the mortgagees, and for the costs of this action.— More v. 
More, 37 W.K. 414. 

Trade Mark* 

(vi.) Ch. B.— Dercriptive. \Vtnd-~ t’nLy Ilv*j\>^ter'-Vateul9, Jhsiynit, uud 
Trade Marks Act, 1883, s-*. 74, I)0.*~Jn March, 1885, H. hogan to sell a 
preparation of herbs umler the name of “ Hevbalin.” in June, 18«5, 
M. began to sell a similar article under the name ilerhaline.” lii 
1887, H. registered a mark consisting of a ship and the word 
HorbaHii.” H. brought an action against M. to restrain infringemeiit 
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of the niark, nnd M. moved to expunge the word llerbalin'.’* Held, 
that " Herbulin *’ was a descriptive word and conid nbt hav^ been 
registered alone; and that thongh the word conid be registered as 
pajt of a trade mark, a note must be entered on the register that H. 
WHS not entitled to the exclusive use of the word.— Humphripn v. Taylor 
lh ag Co., 59 L T. 820. 

• 

(i.) Cllt D.—Panel/ IToid— yoreign A'ante of Article. —The foreign name of 
an article unknown in England, being the word which properly describes 
the article in the country in wliioh it is produced, cannot, on the article 
being first imported into England, be registered jis a trade mark for 

• such article.— Davis v. StrihoU, 69 L.T. 854. 

(ii.) Ch. D.—PftWfj/ M'ord—rnfenfs, Drsiifni*, and 7'rttde ^farkM Act, 1683, 
I*. G4, Buh.-gti. i, 72, 75 .—An appliention was jnailo to the Court to 
allow the regiHiration of the word ‘‘K^koko'’ in respect of cotton 
goods. Kokoko " is the word used by the Chippeway Indiaus to 
denote a species of owl. The device uf an owl was proved to be 
oomnionly used in the cotton trade, and the word ‘‘Coco*’ was 
also proved to have been used in connection with exported cotton 
goods, although it bad not been registered os a trade mark. Held, 
that as the device of au owl was common property, no foreign word 
meaning owl ’* could be registered. Held, also, that “ Kokoko " too 
nearly resembled *‘Coco” to be entitled to registration.—/?e JftrkS’>n 
Coinjyoinj'n Applieatiov ; Trade Marl: K'lloko,” 60 L.T. 02. 

• 

(iii.) Ch. D,—AVuie of Tlace— -Rectincafton of lirm of brewers 

liad carried on business Itt Stone for more than lOci years, and had 
acquired a reputation for their ales as Stone Ales.’* Ifeld, (hat tl^ey 
• were entitled lo the exclusive use rf the term. They hml registered 
** Stone Ales” a| an old inaik, held, that the register ought to be 
rectified by inserting a disclaimer of the e.vclusive ns(* of the natne 
Stone .”—Thompson v. MnnigoiHCti/. 58 L.J. Cb. 92. 

(iv.) Ch. D.~ B'orcign Miirk-—lletiii‘fraHou — Dcsitinttand TrndeMarkt- 

.-le!!, 18S3, s. 103, (1) S' (31.- A foreign imde mnik cannot be 

registered in this country, unless the application for registration is 

made within four months after the applio.'ttion for registration abriKul, 

• - In re Cidifnrniati t'iii iSurvf- (’••, W.K. 2(».S. 

* ‘ * • 

(v.) Ch. D,— Renii-lrii in (’lass-- I'lii (irular (loodr tn Cliii^/f — inaiinfHcturer 
^t^io has registered a (laiie inui k in respect of ceitain specified goods 
only in the class under wliiebit is regisieicd. is not jnotected bj* the Trade 
Marks Regiatratinu Act, 1H75, it> vi »>pei*i of it.« user in oonncclinii with 
other gtHida in the same clufs. Ihtt if he, l-ofrd uses the same trade 
mark in cnniieotion witli other goods, he may sitll he eniiiled to pro¬ 
tection (d the mark under the general law as a symbol whereby snch 
nihergtxtds have become kttown to the )mb1ie as being of his mnniifnc- 
tnre .—Jaii v. f.adlrr. i*0 L.T. 27. 

Trustee : - 

(vi.) C. A.— Discluimer—Legal Ksfu/r m '/’/«.«/ Proyishi. A deed is not 
necessary to make effoctnnl a disclaimer of tli^ ofiice <d trustee. Where 
A. being appointed trustee and execu(c»r of a will, did not prove the 
will, and oti various occasions staled that l>o did not wisli to act as 
trustee, held, on hia attempting, twelve years after ihe testator’s death, 
to act as trustee, tliat ho had cfTvctnally disciaiiued the ttnsieeship,niid 
was not a trustee of thu will. Jleld, also, that the legal estate in the 
trust property never vested iu A., and that he ought not to be ordered to 
convey it to the new trustees appointed.— hirchall v. Ashton, L.R. 40 
Ch. D. 430; 37 W.lt. 387. 
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Tendor and Purohaser 

(i.)'Cll. 1).— Uquitahle 3ff>rtfttiiie hy Vptnlor hcfot'f Comph’tion.'^After 
entering into A contrnct fc'r tlie Hale of property, but before the title 
WAS accepted by the purchaser, the vendor deposited the title-deeds by 
way of equitable mortgage to secure uu advance larger thau tlie amount 
of the purchase money. 'I'lie purchase was not cpnipleted at the time 
specified in the contract, but tliis was not caused by tbe default of the 
purchaser, hfrhl, that the purchaser was entitled against the equitable 
mortgagee, ns well as against the vendor, to hav'e aconveyanco on pay* 
meut of his purchase money.— f'linn v. Pountohi, 37 W.U. 413. 

fie« Conlract, p. 7li ii. Practice, p. 87, viii. " 

Will: - 

(H.) Ch. D.— Consfyuction'^** AU my Nephfiii'a and Nieces Liviny at my 
Death**—Illegitimate Niece—Die >n my Lifetime Le.at'iny Latte.—A 
testatrix having an illegitimate mioce, H., and several legitimate 
nephews and nieces, of whom some were dead leaving issue at the 
dat^ of her will, bequeathed to H. a legacy by the description of “ my 
niece,” and gave Iser residue to “ all my iicpliews and nieces living at 
my death ” with a proviso tliat if any of my said nephews and nieces 
die in my lifetime leaving lawful issue,” such issue should take their 
parents* share. Held, that II. was not entitled to share in the residue, 
and that the issue of the nephews and nieces dead at the date of 
the will were not included in the residuary gift.— linmut v. lirmrii. 
37W.H.472. 

(iii.) Q. B. D. —^Construetifni—Contiiiyetit llcinamder — VcMtiny in rhild 

' wheii Nejotten.--B., who died in 181U, devised land to hi.s spu, 
K. for life, and “ from and iniTnediaielv after his decease unto uml 
to the use of all and every his chihlreu which shall then be 
living, and of their respective h**ir8 and assigns as tenants in common,” 
and in case K. S. should die without leaving lawful iHstio, or leaving 
such, and all of them should huppeti to die under the age of twenty .one 
without issue, then to T. S.; ami lie devised all other his real estate lu 
H. S , his heira and ndsigns. H. S., in 1827. conveyed all his estate in 
the devised htndfurlhe purpose of clestniying the contingent remainders. 
Tie had a .son, X., who had been begotten before, but wa*! born after 
such conveyance. Ifeht, that X., as soon as he was bcgoiteti. took ii 
vested remainder, liable to open anti let in aftcr.bnrn childi;cn, und 
subject to be divested in tbe ovent of his death nnder twenty.ono, and 
that the life estate of R. S. and tho remainder in fee did nor merge so 
08 to destiyiy the intermediate estate of the children.— Snlley v. liarlee, 
59 L.T. 824. 

(ir.) H. Ij.— Conutcurfion- ~Oift of Income -Vyc nud (leciii»tlinn.- ~ A 

by will .gave his wife a legacy ” for her present wants.” . He gave, 
devised, and bequeathed to licr tlio rents and income of his freehold, 
copyhold, and leufchold piofierty at R., and also tlie tents and profits 
of hie leasehold houses nt P., and all other income of his estate, and 
directed that any money in his house should be invested in her name in 
consols. lie direbtod that she should ”be at liberty out of the 
proceeds of my anrplus residuary estate to eiect any inonumont to my 
memory which she may please, not exceeding the sum of £300.” He 
gave her all the household effects in his house at K., and desired that 
she should ” have the free use and occupation of the said house,’* and 
that an inventory should be made of the household effects. Held, that 
the wife took the properties at B. and P. absolutely, and took a life 
interest in the house at E. and the residuary estate.—Cotanri ▼. 
Larltnian, 60 L.T. 1. 
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(i.) Ch. C. — Confh'vvHoit— “ Household Effects** — Ejusdem ‘ Generu. — 

A beqaeet of “all tho hoasehold furtiitiire and effects^ inan<>abont 
the testator's residence does not pass jewellery which is in the hoase.— 
Nv'lhey v.J'netou, 60 L.T. 30. 

(ii.) O. A. —— to l.'nile GiftM —CodieV. — Testator 
devised real estate on certain alimitatiuns, and heqaeathed chatteU on 
trust to be held and enjoyed ns heirlDoins by the persons for the ciirie 
hein^ entitled to the real estate “ under the devise thereof hereinbefore 
contained." lie ffave a legacy of £ 20,000 to trustees, on trust for the 
persons for the time bein^ entitled to the real est{^te. By a codicil he 

* altered the persons to take the real estate. The codicil contained a 
cohiinn of items, in which w'ere the winds, *' £ 20,000 to trustees," and 
opposite to them tlie words, " the same." 'I'lie coMicil did not refer to ‘ 
the chattels, and ended, "except as herCa inlimaie/t, 1 confirm my said 
will." Ht'l-l, that the will und codicil must be read as ouo disposition, 
that the intention was to unite the enjiiymcnt of tho leiracy and the 
(dinitels with the possession (f the real estute, and that must be 

^ivi'n to the intention.—i^olhts v. hotv, 37 W.K. 417. ^ 

(iii. ) Ch. D. — £'o«str»»c//-oi— "/I'cHt'', and AnnH'd Proceedn’' — 

/;i'v,),ie r*/- Corpus—/Vfvjucat f>/ l^chts onf of Coi'}>»ti~-‘IU'eouping out of 
incfinc—Gilt ••/ flishhie of 7’vi-ceeds ff ^ale of' House. —Testator gave 
to M. all the cash in his house after payment of his debts, atid directed 
that in case it slionld he insnlhoienl, the de 6 cicticy should be paid out of 
the " rents, diviilends, and annual prr)ceed 8 of m 3 ' estate." Me then 
bequeathed a houi-e to life, utid he heqneat lied a house. " the P.,”' 

10 .M. on trust f(»r sale, and out of the proceeds he gave a legact*, and as 

• to the residue of such proceeds, "and all other the residue of my real 
unci pci'Moiinl estate," iio >rave iho same to his daughters. Hold, that 
‘ rents, dividend^, and annual proceeds'' meant income, not corpus; but 
that the debts htiving hei.ui paid out of corpus, there was no trust to 
compel !ir. to recoup the corpus itiit of her income. Had, also that the 
gift of tie residuu of the proceeds i»f "tho P.was specific.— lialdocK 
V. Gmn, L..!. Ch. I.")/; ),.T. 22.5; 37 W.R. 300. 

(iv.) Ch. D. ■ ItO'jooios to To'O f'hnriiifs Anoilonufitcd he/ore Doath of Testa- 
fn >■--ruhlir :<ociofii~ hupse.—.\ testatrix loft legacies to two societies, 
which, iifK'r tho date of the will, but before the dcatli of.the tostatiix, 
woio umulgHtrmted; held, ]\iHi the uniled society was entitled to both 
Tfgueies. She left a logacj* to X. ftu* the benefit of tho ‘‘Societ}* for 
Hnppressiiig Criiehj- bx* United Pra 3 'er,'* and for nccomplisbing its 
]MiiqM)ses and objects. Ttie society was founded by the testatrix, and 
had IimI many members. Tliere were no rules, bnt the members were 
reqnired to buy a card, and to use a form of prayer printed ou it. 
Tho testatrix printed the cards at her own cost, and received the money 
paid for them, but published no accounts. Held, that the testatrix was 
in fact the society, wdiich came to an end at her death, and that the 
legacy lapsed. Mc/d, also, that it was not n gcod charit.able gift.— 
Purdaif V. Johvsnn, 60 L.T. 173. 

(v.) Ch. D.— Serref Trust — Parol Evidein'O .—.\»testator by his will gave 
his residuary real and personal estate to A. and B. absolutely, " in the 
full oonfi.leuos that they will curry out my wishes iu respect thereof." 

A. and B. survived the testator, but died before the comnienceuient of 
the action. Held, that partil evidence of a conversation, in which tho 
testator told the witness that he had comiiianieated to one of the 
legatees his wish to benefit a charit}*, was iuadiiiissiblo. Held, there* 
fore, that A. and B. were bonnd by no trust, and that their repre¬ 
sentatives wereeutitied.—7u re Voicnoijf’a ItesUUiary Estate, 60 L.T. 140 
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( 

(^•) P. 'D»'—PTohate^lnfwmal Attestaiion C/attw.—A teetetor mads a 
4io]ogiapb wil), and in place of the attestation clause wrote the words, 
Sealed, Binned, and delivered in the presence of.” The witnesses 
recognised their signatuies, bnt were unable to remember if t^e proper 
formalities had been complied witli. Vrobate was granted, the next«of- 
kio all consenting in writing — fheOomii* nf Colyei', L.R. 14P.1).4S; 
37 W:.R. 272. 

(in) P. — Revocotion 0 / )]Vf.~A testator duly executed his 

will, which was on five sheets, each signed by himself, and initialled by 
the attesting witnesses. He then took out three sheets, and substi- 
stuted three others, which be signed, bnt which were not attested, ife 
did not alter the date of the will, nor re-sign it, nor was it re-attested. 
Held, that tfie will was not entitled to probate.-r Treloar v. Lean. 
L.fi. 14 P.D. 49. 

See Tenant for Life, p. lU. iv. 
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Accord and Satisfaction 

(i.) Cl A.—Sum Sent in SatUfaction of Larger Claim — Retahtret' of-- 
Inference of Law. —If a person sends a sam of money to his creditor 
on the terms that it is to taken, if at all, in satisfaction of a lai^r 
claim, and the money is kept by the recipient, there is no inference of 
law that accord and satisfaction is to be implied. It is a question of 
fact on what terms^he sum is kept.— Day v. ilTcLsa, L.R. 22Q.B.D.610; 
68 L.J. Q.B. 293 j 37 W.B. 483. 

Administration 

(ii.) P. D.— Bond — Administrator Pendente Lite—Premium to Guarantee 
Society. —InAprobate suit where an administrator pendetito.ltto had 
been appoint^, and had been ordered to give security in a sum of 
£10,488, the Court, on the application of an intervener, allowed the 
administrator to pay out of the estate a premium of £50 to a guarantee 
society which was willing to enter into the bond, tho intervener niider. 
taking to recoup the estate in the event of his failing and being con* 
demned in costs.—Han;sr v. Harver, L.R. 14 F.D. 81. 

(iii.) Oh* D.—lifters of—Stanxp —Actiot^ for Amount not Oorersd hy Stamp. 
—The administratrix of X. brought an action to administer A.’s estate, 
claiming a oousiderable amount. The letters of administration were 
stamped for a nominal amount only. Held, that this was not a bar to 
the action.—Jacobs ▼. Hiiidf 60 L.T. 696. 

(iv.) Ch. D.—Adcerfwcmsnt for Crediton—Sufficiency — Lord Sf. Leonard^' 
Act, s. 29.—The executors of a Lanooshit-e farmer advertised for 
creditors once in the London QaMettc, once in each of two Lancashire 
weekly papers, and once in a Lancashii'o bi*week1y paper. Held, that 
soob i^vertisements were sufficient.—Dout/hty ▼. Tonmson, 60 L.T. 628. 

f 
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QUARTERLY DICES'^ 


* (i.) Ch. D. — Testator's Business — Formation 0 / Company — Jurisdiction. — 
• A testator engaged in buBiness gave legaoieB by his will, and bequeathed 
his residuary estate to trnstees, whom he aabhorised to cai^ on his 
bosiness as long as they shonld think fit. The trustees oap*!^ on the 
business for some time, and, an action having been oommeoced for 
administration, applied for the sanction of the Court to a scheme for 
forming a company to take Ofcr the business, the company to consist 
in the fimt place of the peraons interested under the will, to whom it 
was proposed to allot shares and debentures in lien of their several 
interests in the testator’s estate, ft was stated that the testator’s share 
in the busipess could not be realiaed without great loss, and that if 
realised at once there would not be enough to pay the legacies, ^eldt 
that the Court had no jurisdiction to sanction such a scheme. 

V. Cratvshai'j 60 L.T. 357. 

See Lunatic, p. 113, iv. 

Arbitration 

(ii.) Q, A. — Agreement to Employ for a Term — Arhitraiion Claune — Bis-, 
missal—Action to J^striin—Common Lato Procedure Act^ 1861, s. 11.— 

A. agreed to employ B. as bis agent for a term of years, and the agree, 
ment contained a clause providing for the reference of all differences to 
arbitration. A. dismissed B., and gave notice for an arbitration, and 
appointed an arbitrator. B. also appointed an arbitrator, bnt com¬ 
menced an action to restrain A. from dismissing him- Held, on motion 
by A. to stay proceedings, that as A. bad taken on himself to dismiss 

B. , the Court ought not to stay proceedings.— Davis v. Starr, 
L.R. 41 Gh. D. 242 ; 37 W.B. 481. 

See Solicitor, p. 129, i. 

Banker. — See Practice, p. 122, ii. 

Bankruptcy 

(iii.) C. A«-“BflwA;ruptdy Discharge and Closure Act, 1887, s. 2, suh-.s. 3— 
Misdemeanour.—A misdemeanour committed by the debtor which makes 
it necessary for the Conrt to refuse hie discharge is a misdemeanour 
connected with or arising out of the bankruptcy in question.— In re 
Brocklehank, 37 W.B. 537. 

I 

(iv.) C. A.— Deed of Arrangement — Registration — Alteration—Deed of 
Arrangement Act, 1887, ss. 5, 6.—Decision of Q. B. D. (see Vol. 14, 
p. 64, i.) reversed.— E. p. Milne; in re BattemA.B. 22 Q.B.D. 685; 
68 L.J. Q.B. 333 ; 37 W.B. 499. ' P 

*•* 

(V.) Q. B.D .•^Disclaimer of Lease — Application for Vesting Order — Lessor 
—Tims to Serve Notice of Motion — Evidence. —A lessor may, as soon' as 
he is served with notice of the trustee’s application for leave to disclaim 
a lease, serve notiob of moUon for a vesting order on the parties 
interested; bnt in such a case he will run the risk of having his motion 
dismissed with ocsts, if the trustee’s application is refused, or if he 
appears not to be entitled to Os vesting order. — In re Britton, 
87W,E.e21. , 

(vi.) O. A. — Discovery of Bankrupt's Property — Summons to Person to 
Attend^IUness—Swamination at Residence.— Where a person bas been 
summoned to attend the Court, and give information as to a bankrupt's 
property, and it is shewn that be is unable thi'ongh illness to attend, 
there is jarisdiot^on to order his examination at his residence. p. 
Hawkins; in re Bradbrook, 37 W.B. 700. 
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(i.) Q. S. D.—Payment to Revive Debt Barred by Statute—FraudxUent 
Preference—Bankruptcy Act, 1883, s. 48.—A debtor, shortlj before 
a receiving order was made, paid a relation a small sum to whom be 
was* indebted, for the parpose of acknowledging and retiring the 
debt, which was statate^barred. Held, that snob payment was not a 
fraadnlent preference, and that the relative might prove in respect of 
the debt.— E,p, Qaze; tn re Lank, L.B. 23 Q.B.D. 74} 37 W.B. 671. 

(ii.) O. A»—jResctsston of Receiving Order — Consent of Creditoi-s — Bank* 
ruptcy Act, 1883, as. 18, 23, 35, 104.—The Court has jurisdiction to 
i* 080 ind a receiving order, bat will not os a matter of course do so 

* because all the creditors consent. The Court will be gnided by the 
provisions of the statute as to annulment of a bankropt<^.— In re 
Hester i e.p..Hestor, L.R. 22 Q.B.D. 632. * 

(iii.) Q. B. D ,— Secured Creditor — Receiver—Order and Disposition — Bank-, 
mptcy Act, 1888, as. 44, 45, 49.—T. purchased a business from K. The 
pnrchase.money being in arrear, judgment was signed by and an 
order was made restraining E. from issuing execution without leave, 
and appointing X. receiver and manager of the business in conjunction 
with T., who was to deliver up possossion of the busioess. Ko notice 
was given to T.’s debtois. X. was subsequently appointed solo 
receiver and manager. In December, 1886, an order was made by 
consent, transferring to K. certain book debts in satisfaction- of his 
judgment, of which debts X. was to continue receiver. T. committed 
an act of bankruptcy in February, 1887, and a petition was presented. 
In April, K., being ignoi^nt of the act of bankruptcy and of the 
petitiou, gave notice to some of the debtors of the assignment of 
December. T. was adjudicated bankrupt. Held, that K. was notea 
* seenred creditor; that the book debts were in the order and disposition 
of T., except those taken ont of it by the notice given in April, as to, 
which the assignment was a ** protected transaction.”— E. p. Kingseote; 
in re Tillett, 60 L.T. 576. 

(iv.) C. A. — Service out of Jurisdiction—Bankruptcy Act, 1883, s. 127— 
Banki-upicy Rules, 1886, rr. 141,166,179, 184-186.—There is no power 
to allow service ont of the jarisdiotion of a receiving order or an order 
that the bankrupt do attend for his public examination.— E. p. Official 
Receiver! in re Wendt, L.B. 22 Q.B.D. 733. 

<v.) Q. B. J),—Solicitor's Charges—Small Bankruptcy—Bankruptcy Rules, 
1886, r. 112, suh-ss. 1, 2— Appendix (Seals qf Costs) Parte I. andll. — 
The provision in the Bankrnptoy Kales which reduce solicitor’s 
chaises in small bankruptcies where such chaigos are payable ont of 
the estate, do not apply to coiivoyanoing business, the charges ie respect 
of which are governed by the General Ilegulations in the Appendix.— 
In rc Parjitt, L.B. 23 Q.B.D. 40. 

(vi.) Q. B. D , —Solicitors Costs in Action—Lien for. —Where a receiver 
has been properly appointed in a partnership notion, and a receiving 
order is snbseqnently mode against the parties, the Oonrt will give the 
plaintiff's solicitor a charge on the funds collected by the receiver. Bat 
each charge will not be given where the solioiter boa iustitntod the pro¬ 
ceedings and obtained the appointment of the receiver for the parpose 
of making costs, being aware of the insolvency of the firm.— E. p. 
Lovett i in re Nicholas and Paine, 37 W.U. 715. 

Bill of Exchange 

(vii.) C. A.*—Banker^Negligence — Fwgery—'* Fictitious or Non*Eaisletd" 
Payee — Bills of E»ehange Act, 1882, s. 7, sub-s. 3.—Decision of Q. B. D. 
(sec Vol. 14, p. 80, i.) affirmed.—Foyliano v. Bank of England, 58 L.J. 
Q.B. 867; 87 W.B. 640. 


T —2 
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(i*) C. A. — Notice of D^honour —Inability to find Ihratcer—BiUe ofB^change 
Act, 1882, 8. 48 j «. 49, euh-s. 12 j s. 60, suib-ss. 1, 2 (a) (&).'—Failure by 
the holder of a bill of ezohange, e^ter the exercise of reasonable 
diligeoce at the time the bill is dishonoarod, to find the dmvrer at the 
address he has gireo, for the parpoM of giving him notice of dishononr, 
does not dispense with such notice if an address at whioh the drawer is 
to be fonnd comes to the tdiowledire of the holder before action 
brought.— Studdy v. Beesty, 60 L.T. 647. 

BiUof Sale;— 

(ii.) Q. B« — Mortgage o/ Building Lease—Building Materials,—A tedsee 

of a bnilding lease assigned by way of mortgage tho premises and all 
building materials whioh might be thereon. There was a proviso that 
all each materials should, when brought apon the premises, be 
ooDsidered as forming part of the fee simple thereof; and there was 
a power for the mortgagee in certain cases to enter and seiao the 
materials and complete the building, and also to enter and sell the 
premisM and any materials thereon either together or in parcels. Held, 
that as the deed gave power to sell the building materials apart from 
the premises, it was a bill of sale.— Climpgon v. Coles, 58 L.J. 
Q.B. 346. 

(iii.) Q, B. — Validity—Power to Seize—Covenant Necessary for Main- 
tenance ef Security Dills of Sale Act, 1882, s. 7.—‘Covenants not to 
remove goods, or suffer them to be removed, or “do or suffer any act 
whereby they may prejndicially affected ” ; not to suffer a distress ; 
and not to do anything whereby the grantor might become a bankrupt, 
are covenants “ necessary for maiutaining the security.'* A bill of sale 
contained several covenants by the grantor, and a proviso that tbo 
goods “ shall be held and po^s^sed without uny let or hindrance from 
the grautee until the same shall be taken possession of by the grantee 
in consequence of the breach of any of the covenants, and that the 
same shall not be liable to seieure, or be taken possession of by the 
grantee for any other cause than those specified in section 7 of the Bills 
of Sale Act, 1882.*' Held, that the proviso did not authorise a seizure 
for matters other than those contained in section 7.— B. p. Pope ; re 
Paxton, 60 L.T. ^8. 

c 

Charity:— 

(iv.) Ch. B.— City of London Parochial Charities Act, 1883—Yeslcd Interest, 

—The trustees of a city charity, whioh was regulated by a scheme 
sanctioned in 1883, pass^ a resolution that A. be appointed clerk and 
solicitor at a yearly salary payable quarterly. Held, no freehold 
office was thereby created, and that A. had not a vested interest in the 
charity property.—In re St, Bdmund the King and Martyr, 60 L.T. 622. 

(v.) Oh. D.—'City of London Patvchial Chanties Act, 1883—CfcarcAyard— 
Claim (f Rector to iyeehold,—Bj an Act of Charles If. the site of a 
obnroh wse vested in the Corporation of London. Since the Great 
Fire the site wea. treated by the rector and ohnrohwardens sa impressed 
with a trust for the benefit of the parish. Held, that it most be 
assnmed that the Corporation bad convoyed the site to the reotor and 
churchwardens, and that it was charitable property and not the property 
of the rector.—In re St, Nicholas Aeons, 60 L.T. 682. 

(vi.) Ch. H,—Mortmain—Interest in Land—Bridge Ttdle—Mortgage of.— 
Harbonr trostees had power to charge rates on vessels entering or leaving 
the harbour, and on n^ds loaded and discharged ^ere,and to levy tolie 
for passage over a bridge. They borrowed money on security of bonds 
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by whioh they attigaed the ** rates, toUs, rents, and other moneys^* 
arising by yirtTie of the Aot by which their powers were giveo. ffeldf 
that the rates on vessels and goods did not savoar of the realty, bnt 
that the bridge tolls savoured of the realty, and that the bonds oonld 
not tfh bequeathed to a charity.— Bucleley r. Royal Lifc^Boat Inaiitution, 
L.B. 41 Cb. D. 168; eo L.T. 786; 37 W.B. 613. 

OBeque 

(i.) Q. B. B. — Post-dated Cheque-^Slamp —Stamp Act, 1870, s». 17, 54— 
Bills of Exchange Act, 1882, s, 29.—A post-dated cheque bearing a 
• penny staoip is a valid and negotiable instrument^and is ** complete 
and regular upon the face of it.*'— Hitchcock v. Edwards, 60 L.T. 636. 

• 

Colonial Law^ 

(ii*) P. C.—Canada.-'Crowi Prerogative — Royalties —Pnhlic Lands. —The 
Province of British Columbia convoyed to the Dominion Govomxnent 
“ pnblio lands '* for the oonstruotion of a railway. Held, that the 
rights of the Provincial Government to royalties connected with mines 
and minerals under such lands did not pass to the Dominion Government. 
— A.‘Q. of British Columbia v. A.-G. of Canada, 60 L.T. 712. 

(iii.) P. C.—Now South ^^al©8.—Pa«<orai Lease. —The rent of a pastoral 
lease of a leasehold area, granted under the Crown Lauds Act, 18^ is to 
be computed from the date of the notifioatiou in the Gazette, without 
regard to the date of determination of leases of the same land held 
before and at tbe time of the Aot coming into force.— Reid v. Garrett, 
L.B. 14, App. Cas. 94; 60 L.T. 339. 

• * 

Company, 

(iv.) Ch. D.— Debenture— Charge on UndertaJcing —Public Purpose-^Con¬ 
veyancing Act, 1881, s. 19.—The statutory powers of mortgagees do not 
apply to the holders of the debentures of a company. A water works 
company, incorporated nudar a Provirional Order, and having power to 
charge the nndertaking, issued debentures chaining the property and 
effects of the company, with a proviso that the charge was not 
to hinder any dealings in the course of the company’s business. Held, 
that the undertaking being a public one, the debenture-holders were not 
entitled to judgmeot for a sale, nor to tbe appoiutmeut of a manager. 
— hfakcr v. Herts and Essex Waterworks Co., L.R. 41 Ch. D. ^9; 
68 L.J. Ch. 497; 60 L.T. 776; 37 W.B. 601. 

(v.) C. A.—Director— Qualification — Holding Shares “in his own “— 
Power of Removal. —A provision in the articles of association that X. 
shall bo managing director cannot bo epeoifically enforced, therefore tbe 
Court will not force X. on the company against the wishes of the share¬ 
holders, and when an extraordinary general meeting has passed a 
resoluiion i^ainst his so acting, an iDterloontory injunction restraining 
the other directors ftrom preventing him from so acting will not be 
granted. Quosre, whether the expression “holding shares as a 
registered member in his own right,” in the idireotoris qnalifioation 
clause, means that he must be the beneficial owner of the shares, or 
only that he must not be unregistered or registered as holding in some¬ 
one else’s right.—Datnbndspe v. Smith, 87 W.B. 594. 

(vi.) CB. D.— Directors —Quorum— Allotment of Shares — Irregular. —A com¬ 
pany’s artioles provid^ that thedireotore should not be leMthan three, 
and that the directors might determine what should be the quorum. 
I'oqr directors were appointed. At the first meeting two were present 
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' who resolved that two should (orm a quorum^ and allotted shares, 
, inoladuig an allotment to S. He next day withdrew his application. 
The two absent directors afterwards expressed in writing their approval 
of the resolntion fixing the qaornm. Heldt that the allotment was bad, 
as the resolntion fixing the quorum was invalid.— In re Portuguese Con* 
iolidated Copper Mines, 68 L.J. Ch. 491. 

(i.) H. Ii.— Distribution of Assets—Partly Paid^up Shares. —Decision of 
C. A. (see Vol. IS, p- 6, iii.) affirmed on the words of the special Act 
without deciding any genei'al qaeetioii of \nw.—Sheppard v. Seinde, 
4‘c., Ry., 60 L.T. G41. 

(ii.) C. A. — Prospectus — Misrepresentation—Error Corrected by Circular. 
—Directors of a company invited applications for debentnre stock by a 
prospectus w^ich stated that £200,000 share capital had been sabscribed, 
whereas it had, in fact, only been allotted in fully paid.up shares 
to a conti'actor. After allotment, the directors sent the allottees a cnr* 
onlar stating the truth abont such share capital, but not informing 
them that they could retire and get back the money they had paid. 
After the company had proved a failure, held, in an action by the 
allottees against the directors, that they were entitled to damages for 
the misrepresentation, in respect of the instalments paid by them after 
receipt of the circular, as well as in respect of the money paid before 
such receipt. Qiuere, how the case would have stood if the circular 
had admitted the misrepresentation in the prospectus, and informed 

' the allottees that they conld hare their money back.— Arnisonv. Snit'i, 
L.R. 41 Ch. D. 348. 

(i’i.) Ch. D. — Rent—When Due—Apportionment Act, 1870, ss. 2, 3— Creditor 
—Companies Act, 1862, ss. 82,158.—Although rent is, nnder the Appor. 
tionment Act, to be considered as acerning from day to day, the date 
at which it becomes due is not altered by each Act, and oonseqnently 
a landlord is not entitled to petition for the winding.up of a company, 
his tenant, as a creditor in respect of the apportioned part of the rent 
of premises from the last qnarter*day to the day of presenting the 
petition.— In re United Club and Hotel Co., 60 L>T. 665. 

(iv.) Ch, D.— Reduction of Capital — Shares in Company Purchased out of 
Profits. —The A. company had purchased some of its own shares ont of 
profits. The capital of the company was in excess of its wants. Held, 
that the proper resolutions having been passed, and all the debts of the 
company duly provided for, the capital might be reduced by extin* 
guishing the shares so purchased.— E.p. Robinson ; in re York Glass Co., 
60 L.T. 744. 

(v.) Ch. D.—Payment of Shares in Cash — Set-off of Debt against Calls— 
Companies Act, 1867, s. 26.—An agreement by s shareholder in a com* 
pany with the company to set off against future calls on his shares a 
present liability of the company to pay cash to him, is payment of the 
calls in cash.— In re Jones, Lloyd ^ (So., L.B. 41 Ch. D. 159; 87 V7.R. 615. 

(vi.) C. A.—Share«—<?nHa— Essentials —Ob2«^atton to Register Transfer, 
—It is essential to the making of a call on shares that the time 
and place of payment should be fixed. The articles provided (1) that 
calls should be deemed to be made when the resolutions authorising 
them were passed j (2) that the board might fix a new time and place 
for payment as regards persons who not paid a call{ (3) that 
twenty-one days' notice of a oall mnst be given ; (4) that tranners of 
shares by peraons indebted to the company need not be registered. H., 
a director, transferred shares to avoid a liability for probable calls. 
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The transfer was lodged for registration in the morning of DeeemberdS. 
Later on the same day the board, to avoid registering ^he transfer, 
resolved to call np the rest of the capital, withont fixing a time for 
payment, and then refnsed to register the transfer on the ground of 
indebtedness. Held (1) that there was no valid call; (2) that 
even if there were, H. was not indebted in respect of it at the time of 
delivery of the transfer; (8) tha^ he was entitled to have the transfer 
registered.— E. p. Hallett { tn re Cawley ^ Co., 37 W.B. 692. 


(i.) O. A.— Sharee — Issue — Discount—Undericriting .d^resmsnf.^-Shortly 
after the formation of a company A. agreed with an agent of the 
company to ** underwrite ** 10,000 shares at '* fifteen per cent, discount,** 
and to pay the application money on any balance of shares reqoired to 
make up the 10,000. The company allotted to A. 8,500 shares, which 
he refosod to accept. Held, in the windingup, that t^e agreement was an 
apfreement to take the l^lanoe of shares not sabscribed for by the public, 
and that the company was authorised to allot the shares to A. Held, 
also, that ‘^disoonnt*’ meant commission’* to be paid on* the total 
number of shares " underwritten,*' that the agreement was not to 
issue shares at a discount, and that A. was properly settled dn the list 
of contributories.— E. p. Audain; in re Licensed Victuallers* Mutual 
Trading Association, 68 L.J. Ch. 467; 60 L.T. 685 ; 37 W.R. 674. 


(ii.) Ch.. ID.— Shares—Issue at a Discount. —A new company was formed 
for tbe purpose of taking over the business of an old compapy. 
Certain shareholders of tbe old company, having refused a previous 
option of taking shares In the new company, agreed to take shares of 
30 sbillings each in the new company, credited with 26 shillings paid.up, 
• in consideration of 11 shillings per share. There was no contract re^is* 
ierod. Held, that the issue was at a discount and illegal, and that one 
of such shareholders was entitled to be removed from the register.-^ 
E. p. Higgins ; tn re Zoedone Co., 60 L.T. 383. 

(Hi.) C. A.— Shares issited — Discount—Rectification of Register. — Repayment. 
—Decision of Ch. D. (see Vol. 14, p. 70, i.) revered.— In re Railways 
Time Tables Publishing Co., 58 L.J. Ch. 504; 37 W.R. 531. 


(iv.) Ch. D. — Tramways—Inquiry as to Promoters—Injunction to Restrain — 
Tramways Act, 1870, ss. 4, 42, 44— Companies Act, 1862, s. 87.—A 
tramway company being in liquidation, the Board of Trade ordered an 
inquiry to asoertain the solvency of the promoters. Held, that such 
inquiry was not a proceeding against the company, and could not he 
restrained. — In re Pontypridd d* Hhondda Valley Tramways Co., 
37W.E.670. 

(v.) Ch. D.— Winding-up Petition—Objects Impossible.—A company was 
formed to acquire and work gold mining properties, and in particular 
a certain specified property. It afterwards became doubtful whether 
such property existed. A shareholder petitioned for a compulsory 
winding-up, which was opposed by tbe great majority of the share¬ 
holders. Held, that the order ought not to be mane.— In re The 
Hylsiroom Company, 60 L.T. 477. * 

(vi.) Ch. D, — Winding-up—Rates —Priority.—In a case not within the 
Preferential Payments in Bankruptcy Act, 1888, a parish rate becoming 
due and payable in respect of a company's premises before the com- 
mencement of tbe winding-up of the company, ia not payable in 
priority to other debts.—In re Art Engraving Co., 60 L.T. 381. 

See Mortgage, p. 116, iv. 
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Confliot of iiawB 

(i.) C. A.— Loci Contractus — Lsx Fori^Law of the Flag — Ship — Inten¬ 
tion of Partias.-x’An Eoglisb ebipowning company made a oontraot in 
Amerioa, through an Amarioan agent, with an American oitixen, to 
oonyey oattle in an English ship, to an English port, anbjeot to a atipn* 
laiion, ralid by EngVab, but void by Amerioan law, limitii^ their 
liability. The bills of lading, which were in English form, were made 
oat in conformity with the contract. Held, that, having regard to 
all the oircnTnatanoea, it moat be inferi’ed that the parties intended the 
contract to be governed by Engliah law, and that the atipnlation was 
therefure valid. > In re Missouri Steamship Co., 37 W.R. 696. > 

Contempt of Court 

(ii.) Cll. D.—i’u&ifcation in Newspaper-^Pending Action —rgnoranee.—The 
liquidator of a company brought an action against X«, a promoter. 
Previoasly to issning the writ he sent to the shareholders a private 
and confidential ** circnlar stating bis proposed action, and that he was 
advised by counsel that there were good gronuds for holding X. liable. 
The eircnlar was pnbltahed in a newspaper after the issue of the writ, 
the managers of the neaspaper being ignorant of such issno. Held, 
that there was nothing in the pablioation to prejudice X. in the litiga* 
tion, and that the dootrine of contempt of oonrt did nob require the 
managers of the newspaper to take cognizance of what was passing in 
Her Majesty’s Conrts.— Metropolitan Music Hall Co. v. Lake, 60 L.T. 749. 

Contract 

(iii.) Ch« — Statute of Frauds, a. 4— Name of Party to Agreement — 
4 Signature. —An agreement to take a lease in the body of whiob the 
tenant’s name is not mentioned, bnt which is signed by him, is snffioient 
to satisfy the statute.— Stokell v. Niv»n, 60 L.T. 3S2. 

See Insurance, p. 110, i. 

Copyholds 

(iv.) C. A.— Enfranchisement—Valuation ^Review—Imperfect or Erronemis 
— Copyhold Act, 1887, s. 11.—Decision of Q.B.D. (see Vol. 14, p. 71, v.) 
reversed.— Reg. v. Land Commissioners for Engla^, L.R. 23 Q.B.D. 69; 
58 L.J. Q.B. 318; 87 W.R. 538. 

Costs:— 

(v.) Ch. S.— Taxation — Counsel — Evidence. —In fixing the romuneralion 
of connsel and solicitors, and the number of counsel to bo employed, 
the amount of the money Issue involved, and the commercial importance 
of the oaso ore properly taken into oonsidemtion. The amount of 
evidence used in Court is not the limit of ibe evidence the costs of which 
will be allowed on taxation.— L.C. ^ D.B. ▼. 8.E.R., 60 L.T. 753. 

(vi.) Ch. D.— Taeation —Counsel’s Fees-—freshers — R.8.O., 1883, 0. Ixv., 
r. ifl, su&'f. 48.—The taxing muter, in calonlating the five hours 
referred to in the rule, is not to deduct the time oconpied by the mid* 
day adjonrnment.*—Q(^lins v. "Worley, 60 L.T. 748. 

Bee Mortgage, p. 115, iii. * 

Criminal Iiaw;— 

(vii.) O. O. H.— BigamySelief in Death of Hushand or Wife —^24 §f 25 Viet., 
c. 10(^ s. 57.—A belief in good faith and on reasonable grounds in the 
death of a husband or wife is a good defence against a charge of 
bigamy.—Re^. v. Tolson, 68 L.J. M.O. 97; 87 W.R. 716. 
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(i.) Q. B. D. -^CrUBliy to AnimaU — Diiihorning Cattle.^The operatioa of 
dishoruing cattle ia illegal.— Ford v. Wiley, 87 W.B. 709.« ^ 

(ii.) O. O. B. — Fcdae Preienoee—Promieeory Note Obtained by —24 <5* 25 Viet., 
e. 9. 90.—The prisoner, a money lender, stated to the prosecutor 
that he was prepared to lend £100 at 6 per cent, interest, and that it 
was not his pxtMtioe to stop the interest oat of the money adranoed, but 
that the whole £100 wonld tfe paid down. The prosecator signed a 
promissory note for £100, in exchange for which the prisoner gare only 
£60, saying that the other £40 was his charge for the advance. Held, 
that the prisoner oonld be convicted of Indnoiog the prosecator to 

^ make a valuable seonrity by falsely pretending tbat he was prepared to 
advance £100.—Brjr. v. Qordon, 58 L.J. M.C. 117. 

(iii.) O. O. B»-rCoarf “before tohom he ie Jirought**-^Cominittal at Petty 
Seseione—Trial at Quarter Seaeions — A7netidment qf indictment — Preven¬ 
tion 0 / Crime Act, 1871, «. 7, aub-s. (3).—Prisoner was charged before 
petty sessions with being foand under soch oircumstanees as to satisfy 
the Conrt before whom be was brought that he was about to*commit an 
offence, being a person twice convicted with crime. At his Remand he 
was sent to Quarter Sessions for trial by a jnry. Held, tbat the 
Quarter Sessions was the Coart before whom he was brought, and that 
he could be convicted there. Held, also, that an indictment which 
charged the committal to have been before one jnsbice, when it was 
before two, waa rightly amended in accordance with the fact.—Asp. v. 
Willcox, 37 W.E. 686. 

Domicile* 

(iv.) Gll. D,—Intestacy— Leaseholds — Lex Loci. —A domiciled Scotchman 
died possessed of leaseholds in England and intestate as to them. 
Held, that they devolved, according to the lea loci, on his next-of-^^o 
according to the English Statute of Distributions.—In re Duncan and 
Lawson, L.R. 41 Gh. D. 394; 58 L.J. Gh. 502; 60 L.T. 732; 37 IV.R. 524. 

Easement :~ 

(v.) Ch* D*— Light —C/iapet.—A building which had been used since 1835 
as a chapel was i% 1875 decorated with moral mosaics. Held, that the 
defendants could be restrained from erecting buildings such height 
as sensibly to diminish the light available for religions services and for 
glowing the mosaics in the chapel.— A. O. v. Queen Anne’s and Garden 
Mansion Co., 60 L.T. 759; 37 W.K. 672. 

(vi.) eh, D.—’ITaA— Support-^Staiute of Limitations. —Fifty years before 
action brought, A. built a wall on the top of a wall belonging^io B., and 
nsed it to support the roof of his house. Held, that the wall so built 
became B.’s property, and tbat A. did not acquire a title to the 
wall, but only a right .to support; therefore, an action brought by A. 
to restrain B. from dealing with the wall in a manner which did not 
interfere with the right of support was dismissed.— Waddington r. 
Naylor, 80 L.T. 490. 

Soolesiastioal Iiaw;— 

(vii.) Ob* D.— Churchyard~^Way Within—Pemoval of Steps—Ecclesiastical 
Court. —The incumbent and churchwardens removed, without a ^ulty, 
certain steps which led from a high road up to a path in the ohoron- 
yard. Parishioners brought an action for a mandatory injunction to 
compel them to restore the steps. Held, Uiat it was a case for the 
Boolesiastloal Court, and that the Court ought to decline to exercise 
jurisdiction.*'-£atte» v. Qedge, 87 W.R. 640. 
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(ii^ 0. A.— Peuf-^Owntrahip—Right Appurtenant to Houae—Presumption 
of Legal Origin. —Where the aaooessive owners of a bouse have had a 
16tag«conUnaed enjoyment of a pew in a parish ohurob, and have done 
acts with regard to it inconsistent with mere possession by permission 
of the chnrohwardenBt the grant of a faculty at some time shonld be 
prosamed, although there is uo ovidence of such grant and although 
there is evidence that the pew wa| originally acquired under circam^ 
stances that would not confer a legal right.— Halliday v. Phillipa. 
L.B. 23 Q.B.D. 18. 


Election 

(ii.) Q. B. B.— Bribery — Order for Prosecution — Municipal Eleetio^is 
{Corrupt and Plegal Practices) Act, 1884, as. 23, 28, SO.—At the trial of 
a municipal election petition, evidence was given shewing that G. had 
been guilty of bribery, a'nd a notice was served on him to attend and 
shew cause why he should not be reported. Ue failed to attend, and 
the oemmissioner ordered that be should be indicted at the assizes, and 
that a summons should be issued requiring him to attend before justices 
to be*committed for trial. Held, that the orders were regular, there 
being no necessity for the evidence to bo taken de novo for the 
purposes of the prosecution.—v. S^ellard, 37 W.E. 706. 

(iii.) Q. B. B.— Municipal Election Petition—Right of Audience of Counsel— 
Sfunicipal Elections (Corrupt and Illegal Practices) Act, 1884, s. 23, 
‘ Sched. 3, part 2 — Corrupt and Illegal Practices Prevention Act, 1883, 
8. 38.—A commissioner appointed to hoar a municipal election petition 
has no power to hear a counsel or a solioitur on behalf of a person 
• charged with corrupt practices, and entitled to be heard “ by himself.**— 
Reg. V. Mansel Jones, L.B. 23 Q.B.D. 29 ; 37 W.K. 508. 

Evidence 

(»v.) C. A.— Foreign Law. —Foreign law is a matter of fact to be deter¬ 
mined on the evidence of advocates practising in the Coarts of the 
country whoso law is to be ascertained, but if the witnesses in their 
evidence refer to any passages in the code of their country, as con¬ 
taining the law applicable to the case, the Coart may look at those 
passages and consider what is their proper meaning. — Concha v. 
Murrieta; De Mora v. Concha, L.R. 40 Ch. D. 643. 

I 

Executor:— 

(v.) C. A.— Right of Action Against^-Tort — (^uasi-contract. —By the law of 
Peru* a father is entitled to administer the estate of his infant child, 
and to receive the income for his own benefit. A father during the 
infancy of bis daughter sold improperly part of her estate at an under¬ 
value. Held, that the father being in a fiduciary position, his act in 
making the improper sale was a broach of a quasi-contxact, and that 
there was a right of action against his estate for the loss occasioned.— 
Concha V. Murrieta ; De Mora v. Concha, L.B. 40 Ch. D. 643. 

Q*me:— 

(vi.) B. D,—Dealer—Foreign Game—Game Act, 1831, ss. 2, 8, 4.—A 
licensed dealer in game, who has foreign game in fals shop more than 
ten days after the oommenoement of the English close season for sneh 
description of game, does not commit an offence against the Game Act. 
—Gayer v. The Queen, L.R. 23 Q.B.D. 100; 68 L.J. M.C. 81; 
d7W.B.586. 
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Goodwill • 

(i.) Cli* D. —Sale of—'Benefit of Agreement xoitk Servant — Waiver-^Praetice 
—K.S.C.i 1883, 0, ZTi., rr. 2, ll.^The plaintiffs employed the defendant 
y a traveller, under an agreement restraining him from being employed 
m the sale of certain goods for a limited time. The plaintiffs sold the 
goodwill of their business to a company, and the defendant entered the 
company’s service, and on leaving it took employment contrary to bis 
agreement. In an action to restrain him, heldy that the benefit of the 
agreement passed to the company with the goodwill, that the plaintiff’s 
consent to the defendant’s entering the company’s service was not a 
release of the agreement, and that the company might bo added as 
co-plaintiffs withont putting the plaintiffs on terms as to costs.— Showell 
V. Winkup, 60 L.T. 389. ^ 

Highway• 

(ii.) Q. B. D .— Highways and Locomotives (Amendment) Act, 1878, «. 82— 
Agricxiltural Purposes.— The fact that a locomotive has bem let out to 
hire to draw manure from a wharf to a farm, does not disentitle it to 
exemption from the necessity of being licensed as being haed ’’solely 
for agricultnral pnrposes.” — Ellis v. Hulse, L.R. 23 Q. 6 .D. 24 j 
58 L.J. M.C. 91} Jesse v. Hales, 37 W.U. 657. 

Husband and Wife 

(iii.) P. D.—Divorce— Bigamy—Proof of Co-habitation —Afalrtmontal Gauges 
Act, ISS^v 8 . 27 — Afiida^'it.— Go-habitation as well as the performance of 
a marriage ceremony must be proved to establish '* bigamy with 
adultery.” In a very special case the co-habitation was allowe^to be 
proved by affidavit.— Ellam v. Ellam, 58 L.J. P. 56. 

(iv.) P. D.— Divorce — Cross-Petitions—Both Parlies Ouiliy. —In cAiss- 
petitions for divorce by husband and wife the jury found that the wife 
had oommitted adultery, and that the husband bad committed adultery 
with the wife’s sister and another woman, and that the wife bad con¬ 
doned his adultery. Held, that no decree ought to be made.— Stoker 
V. Stoker, L.R. 14 P.D. 60 ; 58 L.J. P. 40; 60 L.T. 400 } 37 W.R. 576. 

_ « 

(v.) P, J),—Divorce —Infcn^enlion 0 /Queen’s Proefor —Adultery procured hy 
Agent 0 /Peltltoner.—A wife, living apart from her hnsband, employed a 
0 solicitor to watch him. The solicitor’s clerk, without the authority of, 
and unknown to, the wife, induced the hnsband to commit adnlterytand 
the wife obtained a decree nisi for adultery and omoUy. On the inter* 
veotion of the Queen’s proctor, held, that the decree pisi must be 
rescinded, bnt that os the intervention did not tonoh the charge of 
cruelty, the petition should not be dismissed, in order that the wife 
might apply for a judicial separation.— Bell v. Bell, 58 L.J. P. 64. 

Infant 

(vi.) Ch* H«-~Dcgiiesl of Residue—Executor — Maintenance—Conveyancing 
Act, 1881, s. 48.—Where a residue of personalty is bequeathed to an 
infant, the executor is a trustee of such rdbidne as soon os it is ascer. 
tained, and may apply the income in the maintenance of the infant.— 
Bendereon-Roe v. Hitchine, 87 W.R. 705> 

(vii.) Ch. jy» — Contract — Ratification—Action ex Delicto — Infants* J^Uef 
Act, 1874, ss. 1, 2.—A., an infant, received and misappropriated moneys 
belonging to X., bis master. Shortly before A. came of age the 
misappiopriatioDB were disoovered and their amount aaoertainedt On 
)iis coming of age, being then entitled to a sum of money under a will, 
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fho iigned a memorasdam aoknowledging that he owed X. the amoant 
aeoertaine^, promieiog to pay the same, and oharging the aam dae to 
him therewith. HeW, that the memorandum was not a ratifloation of a 
contract made daring infancy, but that, as A. was liable to an action 
as delicto there was good consideration for the change. -Seeley y. BriygSf 
60 L.T. 666. 


Insuraiioe i— 

(i.) P. O.— Contract for—Open Cover-^Offer—-Acceptance. —A. gave to M., a 
shipowner, an open oorer or proposal to insare goods to be shipped on 
a certain vessel, in order that he might give it to an intending charterer 
of the vessel. The oharteier after shipment applied for two policies to 
the amount of thp cover and wos refused. Held, that there was a contract 
binding on A. to^issoe a policy to the amount of the cover. Held, also, 
that the fact of the charteier asking for two policies instead of one, did 
not prevent the acceptance of the offer contained in the open cover 
being ajifficient, as A. refused to issue any policy.— BhugwarAasi y, TJie 
Netherlands Itieuranee Company of Batavia, L.B. 14 App. Gas. 83. 

(ii ) P. G»^Condition for Determining Policy —Ejitsdem Oeneris. —A policy 
of fire insuranoe was made subject to the condition that if anything 
were done to the property insured to increase the risk, or if the pro* 
perty were removed without the consent of the iasnrers, the policy 
should determine; and to the further condition that, If by reason of 
^uch change, or from any other cause whatsoever, the society should 
desire to terminate the insurance, it should be lawful for the society to 
do BO,** repaying a proportionate part of the preminm. Held^ that the 
dootrine of ejuedem generis did not apply, and that the condition included 
any cause which could reasonably induce the insurers to wish to term!.- 
nate the policy, and that tho insnrors were the only judges of the 
- snffioieooy of the reasons for terminating it.— Sun Fire Office r. Hart, 
li.B. 14 App. Gas. 98; 58 L.J. P.G. 69; 60 L.T. 837 ; 37 VY.B. 66 . 

Joint Tenancy 

(iii.) eh. D. — Inveshnent in Joint Names — Limitations ^Declaration of 
Trust. —Two sisters, living together, and apparently intending to live 
always together, having a common sonreo of income, made enofa, from 
time to time, investments in their joint names, on which they received 
the dividends for their common nse. Held, that the proper inference 
was that a joint tenancy was intended. A., one of the sisters, app-jiAted 
B., the other sister, her executrix, and bequeathed her residue to J., 
her nephew. B. (thinking that there was an intesteoy os to the residue) 
passed^the residuary account showing a sum in hand as being “ the 
said residue which I intend to retain to my own use and for the nse of 
J., being a sister and a descendant of a brother of the deceased.** 
Held, that this was not such a declaration of trust as would prevent 
the statute of limitations from mnniug against J.— Jacobs v. Hind, 
60 L.T. 696. 

Justioes.— 6 se Practice, |>. 121, vii. Licensing, p. 112, i. 

Ziandloird and Tenant:— 

(iv.) H. Ii.—Cewteact for Lease — Representations— Restrictive Covenants. — 
8 . purchased the fee of several houses forming one block, the con¬ 
veyances oontaining a covenant against allowing the nse of any of the 
honsee for the purpose of trade. S. granted to M. a lease of one of 
the houses, which lease contained a similar restriotive covenant. 
During the n^otiations statements were mode by 8 .*s sotimtors to M.* 
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by which be became aware that the said conveyances* uid atl the 
leases of the said honses granted by S. contained silnilar nstrictive 
covenants. Held* that sncb statements did not amonnt to a collateral 
<iontraot by S. as to the fntnre management of the estate, bnt that from 
the nature of the transaction M. was entitled to restrain 8. from 
allowing any of the houses to be used for the purpose of trade.— {See 
yol. 12| p< 33, vi.).— SpXcer v. Martin, L.R. 14 App. Cos. 12 ; 
68 L.J. Gh. 309; 60 L.T. 546 j 37 W.B. 689. 

(i.) C. A.— Covenant for Quiet Enjoyment.—Trade Piirposes.—ITuisance.— 
The covenant for quiet enjt^ment is broken if 4ihe lessor does any act 
whereby the demised promises are made unfit for the purposes for 
which they were let. Where premises are let for the purpose of storing 
paper the lessor does not commit a breach of ^e covenant by an act 
which renders the premises unfit for storing a particular kind of paper, 
but not for storing paper generally. A person carrying on a delicate 
and sensitive trade has no right to complain, on the gronn^ of nuisance, 
if an occupier of adjacent premises, in carrying on his own trade in a 
proper manner, does acts, which are detrimental to bicwdelicate and 
sensitive trade, though not noxious to any other trade.- —Robinson v. 
Kilvert, L.R. 41 Ch. I>. 88 j 58 L.J. Ch. 392 j 37 W.B. 546. 

« 

(ji.) Q. B. B. — Covenant Running with Land~—Public House—^Forfeiture of 
Licence.—A covenant by the lessee of a pnblic house to afford no 
ground whereby the licence might be sneponded or forfeited or ibe in 
any danger of being snspended or forfeited, runs with the laud, and may 
be enforced by an assignee of the revhrsion, but is not broken if a person 
who occupies the house by leave of the lessee is convicted of filing 
drink within prohibited lionrs, the licence not being endorsed.— 
FleeUPOod v. IfuH, L.B. 23 Q.B.D. 85; 56 L.J. Q.B. 841; 60 L.T. 791; 
37 W.B. 714. • 

(Hi.) C. A.— Lessor's Title—Mistake —CiOMpcjua^iow.—A., a leaseholder, 
belicviug that his term had thirty years i(» rnti, agreed in writing with 
X. to grant him a lease for twenty.oue years, there beiogno provision for 
compensation for misdescription. X. took bis underlease without 
investigating A.^s title. On its appearing that A.’s lease had only 
fourteen years to run, held, that X. w'as not entitled to compensation for 
misdescription.— Clayton v. Leech, L.B. 41 Ch.D. 103; 37 W.B. 663. 

• 

(iv.) CL. B.-~-0((fynin«;^— Expenses of Paviiig. —By an agreement for a lease 
of a house for three years tbe>tenant agreed to pay “all sewers rate, 
tithe reiitcharge, land tax (if any), and all existing and future taxes, 
rates, assessments, and outgoings of every description payable by 
landlord or tenant in respect of the promises during the tenancy (except 
the landlord's property tax).'* field, that the tenant must pay a sum 
assessed on the house for the expense of paving the road abutting on 
it.— Batchelor v. Bigger, 60 L.T. 416. 

See Company, p. 104, iii. Specific Performance, p. 129, v. 

Libel: - 

(v.) BC. L*— Report of Judgment —Prie*i7csie.—Se»«h/<'»thatthe reportof the 
judgment in an action, without the evidence, is iiot necessarily privi* 
leged, though published bond fide and without malice. But where such a. 
report was sned on as'*a libel, and the Jadge left it to the jury whether 
it was a fair, aoonrate, and honest report, pnblished hond^idc and with* 
out malice, and (ho jury gave a verdict for the defendant, held, that 
(hero was no misdirection.- 2 Tacd0H<jnH v. KuigM, 60 L.T. 762. 
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XiioensiiiR 

(1) Q. B. 1> . —Mandamus to Justices to hold Adjourned Meeting and Hear 
Application—Obedience to Mandamtbs^JurisdicHon to Refuse Applica^ 
Uon .— JoBtioes rofoBed a renewal of a Uoenoe* no notice of opposition 
having been served on the applicant. They wore ordered by mandamna 
to hold an adjourned meeting and jiear and determine the application 
on its merita. At the adjourned meeting, notice of opposition having 
been served, the justices refused the application. Held^ that they had 
juriadiotion tp do so, and had obeyed the mandamus.— Rag. v. Hotoatdf 
37 W.R. 617. 

(ii.) Q. B. D. — Forfeited Licence — Transfer—Licensing Act, 1874, s. 15.~ 
Where a lioenpe is forfeited for offoncea specified in section 16 of 
the Licensing Act, 1874, application for a transfer of the license must 
be made at the next special sessions subsequent to the grant of 
temporary authority to carry on the business. Where such application 
is refused, the licence must be treated as expired, and any application 
for a licence of the same premises must be for a new licence, and not 
by wsy of renewal.— Stevens v. Bedfi>r^tiire Justices, 37 W.R. 606. 

Limitations 

(ill. ) Ch. D. —Void Deed—Charitable Trust.—A., granted land to trustees 
on charitable trusts. The deed was not enrolled, and A. died before 
< the expiration of a year from its date. The trustees hold the land 
more than twelve years, and administered it according to the trusts. 
Held, that the deed was void and passed no estate; that the trustees 
, were not trustees for the grantor and his heirs; and that they 
had acquired a good title nnder the statute.— Chureher v. Martih, 
37 W.B. 682. 

(iv.) Oh. D.— Principal and Surety — Mortgage — Mercantile Law Amend^ 
ment Act, 1866, *. 14— Real Property Limitation Act, 1874, s. 8.—Where 
A., a mortgagor, and B., his surety, jointly covenanted fur the payment 
of the mortgage debt and interest, the payment of interest by A. kee|>8 
the debt alive against B., and prevents the Statute running in his 
favour. —Allison v. Frishy, 87 W.B. 603. 

See Joint Tenancy, p. 110, iii. Local Government, p. 112, vi. 

Local Government* 

(v.) Q. B. B.— Agreement by Corporation to pay Yearly Sum — Rorough 
Fund —Surplus— Municip^ Corporations Act, 1882, sm. 139.143.—The 
corporation of a borough agreed to pay a yearly sum for a term to the 
owners of a bridge to free the bridge from tolls daring the term. 
Held, that such payments could only be made ont of the snrplns of tho 
borongb fund when there was such a snrplns; that tho agreement did 
not pledge the corporation to an illegal appropriation of the fund, as 
no payment ont of the fond conld be ordered in any year unless there 
was such a surplus; and that the agreement was valid.— Attorney- 
General ▼. Mayor of ^Newcastle, 60 L.T. 791. 

(Vi.) Q. B. D. ■^Expenses — Charge on Premises—Date of Charge — Limita¬ 
tions—Local Government Act, 1868, s. G2.—Where a local board does 
work the expenses of which are a charro on premises, such charge 
tidcea effect on the completion of the wore, and tho local board, soing 
more than twelve years after such date for a declaration of charge, is 
bened by the Statnte of Limitations.'-'/fomsev Local Board v. Monarch 
Building Sodeiyt 87 W.B. 656. 
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• « 

(i.) Q. B. D. — Commission on Contract to Ojfficer—IlUgal' Paymtnt — 
Allowance — Discretion—Public Health Act, 1675, ss. • 189, J.93.—A 
payment by a local anthority to one of its officers of a commission on 
t^e amoant of a contract for works is i1le|?al, and tbe Court mast grant 
a certiorari to bring up and quash resolutions passed by the authority 
for the payment of such oommission. Semble, that the term ** allow¬ 
ance** in see. 189 of the Publto Health Act, 1875, does not include an 
allowance of money.— Reg. v. Mayor of Ramsgate, L.B. 23 Q.B.D. 66; 
68 L.J. Q.B. 362. 


(ii.) O. A. —Person Interested m Contract by Local Board-^Puhlie Health 
A ct, 1875, Sched. 2, rr. G4, 70,—A contractor, who had contracted with 
a local board to supply some apparatus, employed the defendant to do 
certain work necessary to the completion of the contract, and paid 
him for such work. Held, that the defendant Vas interested in the 
contract, and liable to a penalty.—▼. TFiZson, L.R. 22 Q.B.D. 744 $ 
37 W.R. 522. 


(iii.) Q. B. — Weights and Measures — Police—Appointed Inspectors—Fees 
— Weights and Measures Act, 1878, s. 47 —61 ^ 52 Viet^ c. ix.—The 
superintendents of police were appointed by quarter sessions to be 
inspectors of weights and measures. 'There was a local Act of 1888 
which provided that all fees received by constables for any act per¬ 
formed in excacution of their duty should go to the Police Superannua¬ 
tion Fund. Held, that notwithstanding soch Act, the fees received for 
stamping weights and measures ought to go to the credit of the county 
rate.— Reg. v. Justices of Kesteven, 37 W.R. 670. 


Lunatic • 

(iv.) *C. A,— Payment by Way of Bounty—Promissory Hole—Ko Consideration. 
—The holder of a promissory note given without consideration is not, 
liko the holder of a voluntary bond, entitled to claim against the 
estate of the giver after payment of creditors for value. W., 
having become entitled under a will to a large fortnno which the 
testator intended to bequeath to II., gave H. a promissory note for 
£50,000 by way of compensation. After payment of £15,000 on 
account W. become a lunatic. IT., with the assent of the next*of>kiu, 
applied for payment of the balance. Held, that such payment onght 
to be made. Held, also, that the application ought to Have beou made 
by tho committee, and that he onght to be joined as co.p6titioner.— In 
•re ir/itVoJker, 68 L.J. Ch. 487 ; 87 W.R. 673. 

(v.) C. A.—Sale of Land for Building—Lunacy Regulation Act, 1853, 
8.125.—The lunatic was seised in fee of a house. The hpuso having 
been burnt down the committee contracted to sell the site to a person 
who intended to build on it. Held, that the contract could not be 
sanctioned,— Re Tomfcine, 60 L.T. 402. 


Halioious Proseoutiom— 

(Vi.) Q. B. D.— Search Warrant—Judicial Act. —The act of a justice in 
issuing a search warrant under the Criminal Law Amendment Act, 1885, 
sec. 10, is a judicial act, and is an answer to an action for malicions 
proseention against the person on whoso information the jnstice has 
ooted.—Lea v. Charringion, L.R. 23 Q.B.D. 46. 


Market 

(vii.) Oh. D. Q. B. D.— Listurbiny Afarfcet.—By the Abergavenny 
Improvement Act, 1871 (incorporating the Market and Fair Clauses 
Act, 1847)t if any persons sell within the town tollable market artioles 
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exoe'pt on ** premiBea in the ooonpation of «noh persona ’* the Oommis- 
Ltoners teej levy tolls on snoli artiolea as if they had been sold in the 
market, ^e defendant sold by anotion tollable artiolea on a piece of 
land which he oocnpied. ifeld, that he was not liable to an injaaotion for 
diatnrbing the market. Held, also, that he was not liable to the penalty 
under the Markets and Fairs Claoses Act, 1847y sec. 13, for selling 
tollable artiolea otherwise than in bis *'dwelling place or shop.”— 
Abergavenny Improvement Commissioners y. SfraJker, SO L.T. 756. 

Master and Servant:— 

(i.) Q. B. D.—iiflWIiiy /or Act of Servant — Scope of Authority. —Where 
there was a lavatory provided for the use of the defendant's clerks, and 
one of them, in using it, negligently left a tap open, so that the water 
escaped and damaged the plaintiffs goods, t^t the nee by the 
clerk of the lavatory was an incident to bis employment, and that bis 
master was liable for his negligence.— Ruddiman v. Smithy 60 L.T. 708} 
37 W.B. 628. 

(ii.) Q. fi. D ,— Negligence of Servant — Criminal Liability of Master^Smohe 
Nuisance {Metropolis) Act, 1853.—The defendant’s furnace was con. 
struoted so as to consume its own smoke if properly used, but owing to 
the carelessness of a stoker failed to do so. HeM, that ^e defendant 
was not criminally responsible for his servant’s negligence.— Chisholm 
. V. Boulton, L.B. 22 Q.B.D. 736 ; 58 L.T. M.G. 133. 

(iii.) Q. B. D.— Wages — Deduction—Fines — Truck Act. —The deduction 
from their ^roges of fines incurred by artificers is not an offence against 
' the Truck Act. —Redgrave y. Kelly, 37 W.B. 543. 

Metropolitan Building Aots 

(iv.) Q. B. ID.^Projection into Street — Shop Front—Power of Vestry — 
67 Oeo. III., c. xrix., s. 72—18 ^ 19 Virt., c. 122, s. 26, sub^ss. 2,15.—The 
vestry can, under the powers of tho Metropolitan Improvement Act, 1817, 
order the removal of a projection which is fonnd inconvenient to tho 
pablio, notwithstanding the provisions of the Metropolitan Building 
Act, 1856, sec. 26, sub-sec. 20.— St, Mary, Islington {Vestry of) y. 
QoodmUn, 58 L.J. M.G. 122. 

Metropolis Management 

(V.) Q. B. D .— Paving New Sireet-^Recovery of Costs — Instalments — Metros 
polis Management Act, 1855, s, 105— Metrtipolis Management Amendment 
Act, 1862, s. 77— Summary Jurisdiction Act, 1848, $. 11,—Where a* 
district board have paved a new street, and have accepted payment of 
the amoont apportioned in respect of any honse by instalments, sum¬ 
mary proceedings may be taken to recover any iustalmontj provided the 
information is laid within six calendar .months of the demand for the 
sune; although a previous application for the whole sum apportioned 
may have been made more than six monthsliefore such information was 
laid.— Preecott y. Nic\olson, 60 L.T. 6G3. 

Mine:— 

(vi.) G. A.— KtyAf of Support^Lord nf Manor.—(See Vol. 14, p. 79, iii.) 
Held, that the Inclosnre Act gave tho lord of the manor power to work 
the mines under the inclosnrea eo as to let down the surface without 
paying damages or making oompensatioD.—Conssft Watertoorhe Co. v. 
Ritson, L.B. 22 Q.B.D. 702. 
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(i.) Q. B. T^,~^Wag 0 $—Payment hy Weight — Exemg^iion .—Orders exempting 
mines from the provisioas of seo. 17 of the Ooel Mines Be|pilatiofl Aot, 
1872, made by a Seorotary of State before the passing of the Goal 
Miqps Regulation Aot, 1887, are specially preserved and kept in force 
by eeoa. 79 and 84 of that Act, unless revoked or altered by a Secretary 
of State under the provisions of seo. 72 of tho same Aot, and exempt 
the mines to which they were granted from the provisions of seo. 12, 
snb'Bec. 1, of the same Aot.—Dicfeinson v. HaiulsUyt 60 L.T. 567. 

Mortgage 

tii*) Ch. B.— Consolidation. —A. mortgaged leaseholds; the mortgage was 
transferred to X; A. and his partner afterwards moi^gaged other lease¬ 
holds to X. . Held, that X. was entitled to consolidate the mortgages as 
against A.’slegal personal repre8entatives.-*~/furrM v. Tuhh, 60 L.T. 699- 

(iii.) Ch. I).— Foreclosure — Costs—Interest on. —An action by a mortgagor 
to a»t aside a mortgage was dismissed with costs, and a fdrecloaure 
order made on tho mortgagee’s oonntor-claim. Held, that interest on 
the coats of tho action onght not to bo allowed to the moAgagee as 
against tho estate, though each interast might be payable by the 
mortgagor personally. The mortgagor having appealed from tho 
judgment, and having been ordered to pay the costs of the appeal, the 
mortgagee being at liberty to add nnpaid coiita to Uis seenrity, held, 
that sQch costs l>ore interest as against the estate from the date f>f 
tho taxing master’s certificate. — Eardley v. Knight, 60 L T. 780; 
37 W.tt. 70-1. • 

(iv.) O. A.— ro7£?er of Sale—Unincorporated Dttilding Society—‘IVindiag-- 
• up — Liquidators—Companies Act, ss. 92, 05, 96, 199, 203.—Property 
was mortgaged to^the trustees of an unincorpot'uted bmlding society^ 
with a power (on defanlt) for ‘‘the said trustees when required by 
the directors ’* to sell and give recoipts. The society being wound-up 
08 an nnregistered company, six of the directors were appointed 
official liquidators, with power for any two of them to do all the acts 
required or authorized to be done by the official liquidator. Au order 
was made vesting all the property of the society in such liquidators. 
Two of the liquidators sold the property in question. Held, that the 
two oonld not pass tho legal estate. Querre^ whether the power of sale 
was personal to the trustees, or could bo transfon'cd to and exercised 
b^tbe liquidators.— In re Ebsicorth and Tidy's Contract, 37 W.B. G57. 

(v.) Ch. B.— Reduction of Interest on. Punctual Payment—Hortyagee fn 
Po9se:isfon.—A proviso in a moi’tgage for rodnetion of interest on 
punctual payment does not apply when the mortgagee is in possession, 
even if he takes possession by arrangement with the mortgagor, there 
being no interest in nrrenr.—Rvia/jf v. rnniphrlT, L.K. 41 Ch. D. 388; 
GO L.T. 731. 

(vi.) Ch. B.-~5afc hy ^lortgagce — Eiror in Particulars—Deduction from 
Purchase Money — Liability, —A morigngee, eclUng under his power of' 
sale, made a mis-statemont in the particulars, and after a contract of 
solo had been entered into the purchaser iulisied on and obtained a 
large deduction from the purchase money in respect of such mis-state- 
ment. Held, that the mortgagee must account to the mortgagor for 
the amount 80 deducted.—romltn v. Luce, 37 W.U. 41X1. 

(vil.) B. C. — Tender—Refusal to Accept—Recovery of Title Deeds.—When 
the amount due to a mortgagee is tendered to him, on proper notice, or 
without notice when none is required, he ninst accept it, and if he 
refuses, does so at bis own risk; but such tender is not eqniv.alont to 
payment, nor is such refusal a breach of contract. Therefore when a 

K 
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mortiT^gw bj deposit tendered the amonnt doe, which was refused hy 
* the morfcgsgee who alleged, oontrarj to the fact, that a lai^er sum was 
dne, held, that action of debinae for the reoorery of the title deeds 
wonld nobUe.— Bank of New South Wales v. O’Connor, 60 L.T. 467. 

(i.) Oil, D. — Trustee — Fraud — Priority^Coats. —S. was entitled to the 
equity of redemption in leaseholds, and in consideration of the 
plaintiffs releasing a claim against 8., he agreed to ass'gn to them 
BDch equity. S. assigned his equity to A., a trustee for the plain¬ 
tiffs. The assignment recited that A. had agreed to purchase the 
property for .-€134, and no notice of the trust appeared in the assign- 
ment. A. executed a declaration of trust in favour of .the plaiutiffs, 
and kept possession of both the assignment and the declaration of trust. 
A. obtained advance from the defendants on the security of such 
equity of redemption..t The defendants did not investigate A.*s title, 
but took from him a statutory declaration that ho had not incumbered 
hif interest. Held, tliat the defendants had no charpco as against the 
plaintiffs, and muei deliver up to them tho deeds in their possession; 
and that there should be no order as to costa.—Can'll v. Real and 
Personal Advance Co., 87 W.R. 677. 

Ktinicipal Election:— 

(ii.) Q. B. D .—County Council —N^ominaitorv Paper—Usual Signature. —A 
proposer signed tho nomination paper of a candidate for a county 

^ coQDcil, “A. B., Junior,” which was his usnal signature. On the 
register be was entered *‘A. B.*’ Held, that the nomination w'us 
good.— Qledhill v. CrowtheVt 58 L.J. Q.'B. 327. 

(iii.) Q. B. D. — County Ccunct?— Nomination Paper — Blank — Municipal 
Corporations Act, 1882, s. 72— Local Qorer’nment Act, 1888.~^The 
« nomination paper of a candidate for a county council eleot'on was 
defective, in that the name of the electoral division, for which a blank 
was left in the form, had not been Riled in. Held, that such defect 
did not invalidate the nomination.— Marton v. Qorrill, 58 L.J. Q.B. 829. 

(iv.) C. A.— Exeeption’from Consequences of Illegal Employment—Appeal — 
Discretion — Change of Circumstances — Municipal Elections Act, 1884, 
S8. 13, 20.—The Divisional Court refused to make an ordor allowing tho 
employ ment of paid agents at a county council election to beau exception 
from the provisions of the Act which made the same an illegal employ- 
ment. The applicant not having been elected appealed. Ue\d, that it 
was a matter for the discretion of the Court below', but that the fact 
that the applicant had not been elected was a change of circumstances 
which entitled the Court of Appeal to make the order.— E. p. Thomas, 
60 L.T. 728. 

(v.) C. A. & Q. B. D. — Woman — Disqualification — Knowledge of 
Electors—Votes Lost—Local Qovemment Act, 1888, s. 2—Municipal 
Franchise Act, 18G9, s. 9—Jfuntripal Corporations Act, 1882, sa. 11, 
68.—A woman is not capable of sitting os a councillor for a borough or 
county, and votes given for a woman (her sex being known, and the 
possibility of hei- being disqualified having been discussed at the time 
of the election) will bo lost, and tho candidate who stood next to her 
on the poll will be declared elected.—Beres/ord-JIope v. Bamlhurst, 
L.B. 23 Q.B.D. 78; 58 L J. Q.B. 310; 37 W.B. 625 & 548. 

ITaturalization 

(vi.) 0« A.—-Alien— Infant — Guardian—Naturalization Act, 1870, s. 7.—(flee 
Vol. 13. p- 128, i.) Held, on appeal that tho question of the infant’s 
nationality need not bo decided, as it was not expedient that tho Court 
should appoint a guardian.— Re Bourgoise, L.B. 41 Oh. D. 810; 
60L.T.568; 87 W.B.56d. 
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Negligeiioe 

('•) Q.B. D. —CoMtrwtion of Sewer—Support for Hovao—Rural Sanitary 
Authority—Accruer of Cause of Action — Public Health Act, 1876, 
0.464.*—The defendants, in exercise of statutory powers, constructed in 
188S a sewer under the plaintiff’s bouse, which was built in 1874. In 
consequence of the defendants’ negligence the plaintiff’s house was 
cracked. The cracks became gradually worse, and in 1888 the plaintiff 
commenced his action. Held^ that the action was commenced within 
six months after the accruing of the caose of action. Held, also, that 
the defendants were liable for negligence, although the plaintiff was 
not entitled to any right of support by way of easement.— Fairhrother 

V. Bury Rural Sanitary Authority, 37 W.B. 541. 

Nuisanoe. * See Landlord and Tenant, p. Ill, i. • 

Partnership 

(ii.) Oh. — Premium — Dissolution—Return of Premium. —The plaintiff and 

defendant entered into partnership, the plaintiff paying a premium. 
The articles contained provisions for dissolntion in case the mis¬ 
conduct of a partner, but no provision for the return of the premium. 
The defendant dissolved the partnership, in consequence of the plaintiff’s 
misconduct, and the Court considered that he was justified in so doing. 
Held, that the plaintiff could not claim the return of the premium.— 
Yates v. Cousins, CO L.T. 535. 

Poor Iiaw:~ 

(iii.) C. A.— Rating — Small Tenement — Rating of Oicner — Deductions — 
C 7 lYw. TV., c. 96, s. 1,—Decision of Q. B. D. {see Vol. 14, p. 8lf ?i.) 

• affirmed. — Smith v. Churchtoardens of Birmingham, L.B. 22 
Q.B.D. 703. • , 

Power 

(iv.) Ch. D.— Fraud on —Restitution to Objects—Extent of Liability. —A. 
settled his life policy and all bonuses on trust for his children 
as he should appoint, and in default of appointment equally, lie 
appointed by de^ to one of his children, who surrendered the policy, 
andhandedtheproceedstoA. The appointment having been eetaaideasa 
fraud on the power, held, that A.'s estate must make good the whole 
amount which would have been received at bis death if the policy had 
been kept up. -‘Bridger v. Deane, 60 L.T. 384. 

(v.) C. A.— Special Power of Appointment — Exercise of-~General Devise .— 

W. had power to direct by will that the iuoome of the proceeds of sale 
of land should be paid to his wife for life. Ho devised sAI his real 
estate absolutely, having at the date of the will no real estate of his 
own. Held, that snob devise was not an exercise of the power.— 
Foulkes V. Williams, 68 L.J. Oh. 461. 

Praotioe 

(vi.) C. A.— Adding Defendant — R.8.C., 1883, 0. xvi., r. 11.—Decision of 
Q. B. D. (see Yol. 14, p. 82, ii.) reversed.^Bt/riic v. Brown, L.R. 22 
Q.B.D. 667 i 60 L.T. 651. 

(vH.) O. A.—Addiiii; Bo«4 Fide Mistake — Terms—R.8.C., 1883, 

0. xvi., r. 2.—A. and B. were desirous of restraining X. from building 
contrary to a reatriotive covenant entered into by X.’s predecessor in 
title with their predecessor in title, but, owing to a mistaken belief that 
the ooDveyaooe to B. was prior to the covenant, A. was made sole plaintiff 
in an action agaiuat X. It then appeared that X. had a defence against 
A. which he would not have had against B., and A. applied for leave 
add B. as a plaintiff. Held, that leave ought to bo given on terms 
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if jjt alioold appear at the tiial that A. oonld not maintain the action, 
bat that B. ooold, A. ehoald pay the costs ap to the amendment, that 
B. ahoold have such relief only as if he had commenood the action at 
the time of the amendment, and that A. sbonld in any 1^7 

the oosta of the applioation.-o-Aj/^cou^h v. BtUlary L.E. 41 Cb. B. 341; 
68 L.J. Ch. 474; 60 L.T. 471 { 37,W.tt. 629. 

(i.) P. !D.— Ametidine^it at Trial — Snrpt'ise — Offer of Adjournment^New 
Trial. —The plaintiff’s connsel, at the close of the case for the defendant, 
who propounded codicils, asked leave to amend by adding a plea of 
fraud. The Judge allowed the amendment, bntotfered an adjournment, 
which the defendant’s counsel refused, Jfeld, that the amendment woa 
proper, but that the defendant's counsel was not precluded, by his 
refusal of th^ adjournment, from arguing that his cljent was taken by 
surprise by the evidence on which the plea of fraud was supported, and 
that there ought to be a new trial.— Riding v. Hatvhina, 37 W.R. 575. 

(ii.) C.-A. — Appeal—Extension of Time—Erroneous Order for Payment Out 
of Court. —A l^acy for £500 bequeathed to M., an infant, and a legacy 
settled on L. and her children, were paid into Court. On a petition on 
behalf of L., an order was made whtoh by mistake directed the income 
of the whole fund to be paid to L. On her death the mistake was 
discovered, and HI. applied for leave to appeal from the order, the time 
having long expired. Held, that the proper course was to present a 
petition, served on the trustees and the legal personal representative 
of L., asking that notwithstanding the foimer order, the £500 might be 
tran^erred to the account of M.— He D^ngar, 60 L.T. 402. 

(**'<) O. 'Appeal—Interlocutory or Pinal — Award—Motion to Set Aside .— 

An appeal from a refusal to set aside an award or to remit it to the umpire 
for consideration is analc^ous to an application for a new trial, and 

' ought to be set down in the list of interloCutory appeals.— In re 
Delagoa Bay By. Co. ^ Tancred, 37 W.R. 678. 

(iv.) Ch, IG,—Compony— Winding-up^Security for Costs. — Held, that a 
domiciled foreigner ^ident in Scotland, who claimed in the winding-up 
of a company, mnst give security for costs.— Fontaine^s Case} in re 
Howe Machiine Co., 37 W.R. 680. 

(V.) Q. 3. D. -^Consolidation of Actions — Appeal — Substitution. —Where 
by order of Court all the defendants in several actions aro bound by 
the result of a selected action, and the dofenUant to such action refuses 
to appeal from the judgment, the Court may substitute another of the 
defendants for the purpose of appealing.— Briton Medical and General 
Lifp Assurance v. Jones, 60 L.T. 637. 

( vi.) O. A. — Costs—Action for Injunction and other Relief —Scale—' ‘ Principal 
Relief** — Rules, August, 1875, 0. vi., r. 2.—Action in the Chancery 
Division for damages caused to the plaintiff’s property by a flood owing 
to the defendants* dock-wall boing of insnfllcicni height. By amond. 
meot a claim was added for an injunotion to restrain the defendants 
friMn allowing the wall to remain of iusufficient height. The injunction 
and damages were granted. Held, that the action was really a Com¬ 
mon Law action, *ihat the injunction was not the principal relief 
soo^t, and that the costs ought to be taxed on the lower scale.— Rust 
V. Fieforfa QroMng Dock Co., 60 L.T. 645. 

vii.) C. A. — Costs—Admiralty Case. —In an action for damage by collision 
a defence of inevitable accident was overruled, and judgment given for 
the plalntifb* On appeal, the defence was held to be estoblished. 
Held, that the defendants ought to have the costs of tho appeal and in 
the Cooit below.^TAe Monkseaton, L.R. 14 F.D. 61; 58 L.J. P. 52 1 
60 L.T. 662; 87 W.E. 693. 
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(i*) O. A.—Costs— Orosn AciioM — Sei-og —Probable Costs in SecoTvd Action. 
- -£femble, that where there are cross-actions intimately ^oonneoted, the 
first of which has been decided in favour of one party, A., tUb other 
party, B., will be granted a stay of taxation, in order that the costs of 
eftoh action, and the costs of the other action which has'not been decided, 
may, if A. shonld be nnsnccessful in snch other action, be set off against 
each other. But, held, application for snch stay will not 

be granted unless made on the occasion of the decision cn the first 
action .—Automatic Weighing Machine Co. v. Combined Weighing and 
Advertiaing Machine Co., 37 W.R. 636. 


• (ii.) Ch. D.— Costa—Separate Actiona — Solicitor*8 Hen. —A. brought two 
separate actions against B. lie won the first and lost the second. Fart 
of the costs in the second action were costa iy the Appeal Coart; 
wliioh B. hod recovered under an execution issued against A. Held, 
that such costs were costs in the action and that the exeention did not 
prevent A. from setting-off against them the costs of the first action, 
but that snch set-off could not be ordered to the prejudice, of the lien 
of B.*s solicitor for his costs.— Blakey v. Latham, 60 L.T. 624; 
37 W.R. 669. • 


(iii.) C. A.— Costs — Discontinuance .—The words ** before taking any other 
proceeding in the action *’ in K.S.G., 1883,0. xxvi., r. 1, mean before 
taking any proceeding with the intention of continuing the action, and 
do not include taking money out of Court which was paid in by the 
defendant in satisfaction of the claim, nor paying money into Couft in 
satisfaction of a counter-claim.— Spencer v. Watts, 37 W.K. 676. 

(iv.) H. If. — Costa—Jurisdiction to Deprive Successful Party of Costs—Appeal 

, —K.5.C., 1883, 0. Ixv., r. 1.—Everything for which a party is respon¬ 

sible connected with the institution or condnetof a suit, and calculated 
to occasion unsecessary litigation and expense, is good cause ” for 
depriving a succcssfal party of his costs, and where such good caD& 
exists, the discretion of the judge as to giving effect to such considera¬ 
tions is not subject to review. Bnt if the judge gives effect to con¬ 
siderations which do not constitnto "good caose,’* he exceeds his 
jorisdiction, and his decision is subject to review.^Ifuxley v. West 
London E.rtensio7i Haihvav, L.K. 14 App. Cas. 26; 58 L.J. Q.B. 305; 
60 L.T 6421 37 W.R. 626*. 

(v.) Ch. 0.— Costa—Order on Solicitor Personally to Pay Cosfs—E.S.C., 1883, 
•0. Ixv., r. $.—On a summons before the chief clerk the plaintiff’s solicitor,. 
A., insisted ou on objection owing to which the chief clerk adjonrned 
the summons before the Judge. . On such adjonrned summons A. did 
not appear, and the judge ordered A., personally, to pay the coats 
which were wasted through his non-attendance. Held, that such order 
was authorised and right.— Barnard v. Scoles, 87 W.R. 668. 

(vi.) Q. B. D^-^Coats—High Court Scale —Acfiou for less than £60 — OJieial 
Emerge — li.S.C., 1883, 0. Ixv., r. 12— County Courts Act, 1883, s. 116.— 
Action in the High Court for £47. The plaintiff obtained liberty to 
sign judgment for £45, and the defendant obtained leave to defend as 
to the balance. The £46 was paid, and the matter referred to the 
official referee, who gave judgment for thh plaintiff for the balance. 
Held, that the plaintiff was entitled to have all his costs taxed on the 
High Court scale.— Barkery. Hempstead, L.ll. 23, Q.B.D. 6; 60 L.T. 640; 
37 W.B. 685. 

(vii.) Q. B. D. — County Court Appeal — Jwlges* Hotes — R.S.C., 1883, 
0. lix., r. IS'—Ceuftfi/ Courts Act, 1888, «. 121.—It is the duty of the 
parties, on a oonnty court appeal, to obtain the judge’s notes signed by 
him, and the appeal will not be heard unless copies of snob notes are 
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t forni^hed fbr the use of the Judges of the High Corxvb.^MacQrah y> 
Carttoright, L.R. 23 Q.B.D. 3: 58 L.J. Q.B. 331; 60 L.T. 537 
87 W.b! 619. 

(i.) Q« B. B .—County Co^irt Appeal—Leave — Inteipleader—Co^int^ Courts 
Aetf 1888, 88t 120, 157.—In a connty ooart action jndgment was given 
for the plaintiffs and exeoation issned, the value of the goods seized 
being less than £20. T. claimed the goods, and on the bearing of the 
interpleader issue he was awarded £16 damages against the plaintiffs 
and the high bailiff for illegal seizure. Held, that the plaintiffs oonid 
not appeal without leave. — Lumh v. Teal, L.B. 22 Q.B.D. 675; 
58 L.J. Q.B 298^, 60 L.T. 451. « 

(ii.) Cb. D.—De/a«i< of Appearance—Service of Statement of Claim — 
Filing —R.S.C/.'^ 1883, 0. xiii., r. 12.—Where a defendant has failed to 
appear, and the writ and statement of claim have been served on him 
persouall/, the statement of claim need not be filed against him.— 
Phillips V. A'samey, 58 L.J. Gh. 344. 

(iii.) Q. jB. D.—Discovery—Bankers' Books—Inspection—Baykera' Books 
Evidence Act, 1879, 8, 7 ‘—On the application by a party to legal pro*, 
ceedings, the judge has power, if he is satisfied that the entries 
sought to be inspected will be admissible as evidence at the trial, to 
make an order giving leave to inspect and take copies of entries in the 
books of a banker, though the order may involve the disoloenro of 
, accounts of persona who are not parties to the proceedings.— Hotoard v. 
Beall, L.B. 23 Q.B.D. 1; 60 L.T. 037 ; 37 AV.R. 555. 

4 

(iv.) C. A.— Discovery—Patent Action — P/‘oduetion ami Inspection of Models 
* —R.S.U., 1883, 0. ]., r. 3.- The defendants in an action for infringemert 
of a patent alleged prior publication. Held, that the defendants conld 

, not be ordered to produce for inspection all * articles, models, and 
drawings which they intended to produce at the trial as being or repro« 
senting the alleged prior pnbUoation, snob articles, models, and drawings 
not being in the possession, enstody, or power of the defendants or their 
servants .—Qarrard v. Edge, 58 L.J. Ch.397; 60 L.T. 557; 37 W.B, 601. 

(v.) P, D.— Divorce — Amendment of Petition — Re^serviee—Formd Paupeiis. 
—A wife petitioned for divorce in fonnd pavperis. The respondent did 
not appear It was proposed at the hearing to amend the petition with 
respect to the date of the alleged adultery. Held, that the amended 
petition most be re-served.— Charter v. Charter, 58 L.J. P. 44. 

j(vi.) P. B.— Divorce — Counter.Charge — Rebutting Evidence. — Where a 
counter-charge of ednltery is made against a husband petitioning for 
divorce, be may reserve all the evidence as to his own adultery until 
the witnesses in support of the connter.oharge have been called, but if 
he gives his own evidence on that point in the opening be cannot so 
defer calling his witnesses.— Jackman v. Jackman, L.B. 14 P.D. 62; 
27 W.B. 624. 

(vii.) P. B.— Divorce — Co‘reapondent Dispensed with—No Evidence.—On a 
hnsband’s petition fondivorce on the ground of adultery, the only evidenoe 
of which was the wife’seonfession, the husband was excused from making 
the alleged adulterer a co^respondent.^Gfill v. Oill, 60 L.T. 718; 
87 W.B. 623. 

(viii.) P. B t— Divorce — Motion to Dispense with Citation—Affidavit.—On a 
motion to dispense with the citation of any person as a oo-respemdent, 
an affidavit by the petitioner is indiapeasable.^Drinkwater v. Drinkwater. 
60 L.T. 398. 
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(i*) P. D.— Vivoree — Loss of Original Citation. —In a casc^wliore the origii\^l 
ci tation coaid not be foand at the Registry, and the clerk of the^etitioaer’a 
solicitor made an affidarit stating that he bad served th|)'citation, and 
lodged the original in the Registry, the Registrar having cross-ef atnined 
the clerk refaaed to certify that the case was in order and ready for 
trial. Leave to proceed was refosed, the Court not being satisfied that 
the citation had over been served.— Cridland v. Cridland^ 60 L.T. 398. 

(**•) P. D.— Dit<oree — Undefended Suit —Omission from TAat of Names of 
fJo-rcHpondents—-Postponement of Hearing —Former Petition, —It is the 
duty of the petitioner’s solicitor to see that the cause is correctly 
described in the official term list and in the daily cause list. The 
hearing of a petition whore the names of tl:^ co-respondents were 
omitted from such list was postponed j but the case being andefoDdod, 
the heariqg was taken on the following day, 4he list having been 
corrected. The Court refused to pronounce a deefee where it appeared 
that a former petition of the same petitioner, which had been strnok 
out some time previously, still remained on the files of the Court.— 
Onslow V. Onslow, 60 L.T. G80. • 

(iii.) P. D.— Evidence—Appeal from Inferior Court — Admiraiiy. —In an 
Admiralty appeal from an inferior Court an application to allow fresh 
evidence may bo made to a single J udge of the Admiralty Division.— 
The Eclipeef L.R. 14 F.D. 71. 

(iv.) Ch. D.— Evidence—Summons to Vary. —On a summons to vary the 
chief clerk’s certificate, evidence adduced at the hearing of the action, 
but not referred to in ^hc certificate, cannot be considered. When it 
appears on the evidence referred to in the certificate that such 

^ certificate cannot stand, the matter need not be sent back to obaigbers, 
but may be disposed of in Court, fresh evidence having been adduced 
on both sides, and the Court having beforo it complete materials for 
the decision of the case.— Chapman v. JUiUcr, 60 L.T. 634. * 

(v.) P. D. — Evidence — Dirorcs— Rehearing. —On. a wife’s petition for 
divorco on the ground of aduUory and desertion, the Court held that the 
adultery w'as not established, and granted a judicial separation. Tho 
petitiouer appealed, and a rehearing was ordered. Held, that a decree 
of dissolution would not be granted unless the petitioner subpeenaed a 
witness who at the previous hoaring bad negatived the adultery.— 
Chamber’s v. Chainhers, 60 L.T. 514. 

• 

(vi.) 0. A. —Leave to Adduce Fresh Evidence on Appeal. —Out of fifty-two 
plaintiffs twelve failed to appear or give evidence at the trial. Judg. 
lueiit was given for the other plaintiffs. I'he twelve were ordered to 
pay the costs occasioiiod by their joinder. They appealed &nd applied 
for leave to give evidcuce at the hearing of the appeal, on the ^nnd 
that they hod been unable to appear at the trial owing to illness and 
other reasons. Held, that leave ought not to be given, as their solicitor 
iiught to have produced thorn, or to have given such evidence of their 
inability to appear as would have warranted an adjournment, but that 
the judgment ought to be without prejudice to their bringing a fresh 
action.— Arnison r. Smith, L.R. 41 Ch. D. 9S A 348; 37 W.B. 593. 

(vii.) Q. B. D. — Excise Laiv —Conrictiou—— Notice —7 S Oeo. IV., 

c. 63, 8 . 83—Summurj/ Jurisdiction Acts, 1879, 1884.—Notice of an 
appeal against a conviction for an offence against the excise jaws given 
within seven days of the conviction is sufficient.— lieg. v. Qlamorganshire 
Justices, L.R. 22 Q.B.D. 628; 68 L.J. M.C. 93; 60 L.T. 636; 
37 W.R. 493. 
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' (t.) Ch, D ,— Poreclostvre —Several Jtfbr^a^iees —Affidavit <if Non-payment .— 
In a foreclosure action by several mortgagees an affidavit by one of 
them, t6 the effect that the mortgage had not been paid to himt or, to 
the best of his knowledge and belief, to any of the others, is not 
safficient. The affidavit most be made by all the mortgageesrwho aro 
in the jnrisdiotion .—Kinnaird v. TorAie, 60 L.T. 380. 

(ii.) C. A. —Garnishee Order - IToner/ in Hands of SanJcer’—Excess over Judg¬ 
ment Debt—R.8.0., 0. xlv., r. 1.—A Jadgoient creditor of the plaintiff 
obtained a garnishee order nisi against the defendant, a banker, attach* 
ing all debts owing or acorning from him to the plaintiff. A enm 
exceeding the amount of the judgment debt was in the defendant's 
bands to the credit of the plaintiff's current account. The defendant 
refused to honour cheques drawn by the plaintiff against the 
balance over'ihe amount of the judgment debt. Held, that the ordor 
bound all the* moneys |,n the defendant’s hands and that he was not 
liable for refusing to honour the cheques .—Rogers v. Whitelcg, 
37 W.R. 611. 

(iii.) Q. 1b- D .— Interrogatories—Sscurity for Costs—Several Defendants — 
R.8.C., 1883, 0. xxxi., r. 26.—The plaintiffs sued five defendants who 
all appeared together and delivered one defence. Ho desired to deliver 
the same set of interrogatories to all the defendants, requiring some of 
them to answer certain of the interrogatories and the others to answer 
the remainder. The master struck oot the interrogatories unless the 
plaintiff guTO security for crats for five sets. Held, that the form 
' of the order was wrong, as the defendants need not answer nntil 
proper security was given; and further that security for one set of 
interrogatories was'enfficlent .—Kdev v. Attenboroughf L.R. 23Q.B.D. ISO •, 
, 58 L.J. Q.B. 311; 60 L.T. 452; 37 W.R. 507. 

(iv.) Ch.D.— Guardian ad Litem — Co-defendant — R.S.C., 1883, 0. ziii.,r. 1,— 

, A gnardian ml Utein to a defendant may, under circumstances rondering 
it necessary, be appointed at the instance of a co'defendant .—Johnston 
V. Hill, L.R. 41 Ch. D. 415. 

(r.) P. D ,—Legitimacy Declaration Act, 1838, s. 7 —GreeJe Marriages Act, 
1884— Petition—Citation of Persons .—Un a petition under the above 
mentioned statutes, an application should he made to the Registrar to 
set down the case for hearing, the true state of the case being 
represented to him. The Registrar will decide whether any person 
other than the Attomey.General ought to be cited, reserving any case 
of difficulty for the Court .—lirinkley v.Attomey-Oenei-als ScoraS/winyu 
V. Attorneyj-Oenernl, L.R. 14 I*.D. 83 } 58 L.J. P. 63; 37 W.R. 687. 

(vi.) C. A.— Patent— Partietdars of Objections .—A defendant to an action for 
infringement who diepntoa the validity of the patent on tbegroundof want 
of novelty and anticipation must not, in his particnlars of objeotions, 
refer to publications ou which he relies simply to show that the state of 
general publio knowledge at the time of the patent was such that there 
was no invention in the patented process. As regards anticipations he 
mast show distinctly, tboogh not necessarily by page and line, where 
such anticipations aro to be found .—Holliday v. HeppensiaUt L.B. 41 
Oh. D. 109 j 37 W.K..662. 

(vH.) P. D,— Pleading—Amendment during Trial — Probate .—In a probate 
snit where the onus of proof lay on the defendant, the plaintiff 
obtained leave, aftesaihe defendant had been cro8S*ozamined and his 
cas»had been closed, to amend his pleadings by adding a statement 
that a codicil in question bad been obtained by the defendant’s frandu* 
lent misrepreeontotions, the evidence in support of snob statement ^ing 
confined to matters arising upon the defendant's eroea.examination.— 
' Riding v. HatokinSf L.B. 14 P.D. 56; 58 L.J. P. 48. 
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(i.) Q. B. D.— Pleading — Lihel—Separation of tihel —1883. 0. JKii., 
r. 1—’EmbarroMin^.—In an action for libel the defendant pleaded that 
the words complained of. except as thereinafter admitted. w6re fair 
comment on a matter of public interest, and to the extent of the fhots 
thereafter stated were true in substance and in fact. He set out the 
facts he relied on as justiOcation. but admitted that the words were not 
wholly justified, and were notain erery respect fair comment, and he 
brought into Court forty shillings. Held, that the defence was embar* 
rassiog. and was contrary to Order xxii.. r. 1.— Fleming r. Dollar, 
37 W.B. 684. 

, (ii.) F. D.— Probate — Change of Venue. —A registsar has no power to 
make an order changing the venae of a probate suit from the Probate 
Division totbeassizes.—Lancaster v. Brooke, L.R. 14J’.D. 80; 60 L.T. 680. 

(iii.) Ch. J^,^R?ceiver — M(frtgage — Mines. —(The Oonrt has jurisdiction, at 
the instance of mortgagees of collieries held under leases eoniaining 
working covenants, to appoint a receiver and manager of tl)e property 
and business, although the business is not speoi&cally referr^ to in the 
mortgage seoarities.— Campbell v. Lloyd's Bank, 58 L.J. Ch.424. 

(iv.) Ch. D.— Receiver — Security — R.8.C., 1883, 0. 1., r. 16.—In an action 
by debenture holders against a company to realise their secority, A. 
was appointed interim receiver, with power to take possession of the 
property of the company. There was no direction os to his giving 
eecuri^, and he gave none. A. took possession of the property of .the 
company, and was in possession when a judgment creditor levied exocn. 
tion on such property.* /fel<7. that the receiver was lawfully in 
possession, and that the execution creditor was not entitled to the 

• goods ^ized.— Morrison v. Sko-ne Ironworks Co., 60 L.T. 588. * 

(v.) Q. B. D.— Removal of Pauper — Appeal against Order — Notice^ 
Summary Junsdiciion Acts, 18-18, 1879, 1881.•-It is not necessary to 
give seven days’ notice of appeal against a justices* order for removal 
of a pauper.— Reg. v. Somersetshire Justices, L.R. 22 Q.B.D. 623; 
37 W.R. 492. 

(vi.) C. A.— Security for Costs — Claimkin Windiog-up^Resident in Scotland 
— Judgments Extension Act, 1868— Companies Act, 1862, s. 122.—A 
claimant in a windiDg<np rosident in Scotland shewed that he had Urge 
property in England available for costs. Held, that he need not give 
tecurity. Qnare, whether an order in a winding.up can be enforced in 
Scotland or Ireland, and whether aclaimant ina winding'Up who resides 
in Scotland or Ireland pnght to bo-ordered to give security.—Fontaine’s 
Case; in re Howe Machine Co., L.R. 41 Ch. D. 118. • 

(vii.) Q. B. D. — Service of IPrit— Foreign Corporation — Companies Act, 1862, 
8. 62— R.8.C., 1683, 0. ix., r. 8—0. xi., r. 1 (e).—A Scotch coloration 
having its registered office in Scotland, though carrying on bosiness in 
England, cannot be served within the jarisdiotion.—Tfafittiie v. Scottish 
Imperial Insurance Co., 60 L.T. 630 ; 37 W.R. 670. 

(viii.) 0. A.— Service of Writ~^Foreign Corporation —Rusiness in England — 
K.8.C., 1883, 0. ix., r. 6.—A writ of sumnfbns was issued against a 
foreign corporation which carried on business in England, and was 
sei'ved on the head officer at the place of business in EngUnd. Held, 
that the service was good.— Hoggin r. Com0lHr IXEseompte de Paris ; 
Mason ^ Barry v. Compicnr D'Eseompte de Paris, 37 W.R. 70S. 

(ix.) C.A. —Service —ForeiynParfnership—R.S.C., 1883, 0. ix., r. 0. 

—A writ of summons was issued against a foreign partnership, the 
members of which wore foreign snbjects residing out of the jarUdiotion. 
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' ^ It was served on tbe manager at tbe principal place of tbe boeiness of 
the brm, which was within tbe jurisdiction. Heldf that the serrice was 
bad.— Ktuaell ▼. Camh^ort ^ Co., 37 W.E. 701. 

(i.) C. A.— Suhatituted Service — Defendant out of Jurisdiction — TTotvcr — 
Irregviarityf E.S.C., 1883, 0. ii., rr. 4, 6} 0. xi.; 0. Ixx., rt*. 1,2.— 
Where a writ ?raB iesnod against a defendant who at the time of the 
issue was out of the jarisdiction, sabscitatod seryico cannot be obtained, 
bnt an order for such sabatituted service, if mode, is onlj an irregularity 
which may be waived by the defendant’s conduct, and does not render all 
proceedings conaeqnent on such order void.— Fry v. iifoore, 37 W.B. 565. 

(ii.) C. A. — Third Party — AmendAnent—Coats —R.S.C., 1883, 0. xvi., r. 64 .t 
T here is jarisdiction to order a third party who is not made a defendant 
to pay costs, and each order ought to bo made where the third party 
has in reality Yought the action against the plaintiff.' Quccre, whether, 
after jadgment, a thiiH^^ party who has appeared but was not mado a 
defendant, can be made a defendant by amondnient so that judgment 
mnf be given against him. —Edison ^ Swan United Electric Co. v. 
Holland, L.B. 41 Ch. D. 28 j 37 W.B. C99. 

Principal and Agent* 

(iii.) Ch. B ,— Sale on Del Credere Commission — Profit — Non-disclosure of 
flyer's Na}ne .—The plaintiff consigned goods to the defondants for 

« sale on a de{ credere commission. The defendants sold them to M., who 
was a customer of theirs, and was largely indebted to them. M.’s name 
was not disclosed to the plaintiff, it nob being the nsual course of tho 
trade to disclose the buyer’s name. Tho defendants sold the goods 
again on behalf of M., and made large proAfcs, which were written ,off 
the debt dne to them from M. The plaintifTs claimed such profits. 

• Held, that no unfair dealing had been established, and that the Court 
would not infer that M.’s indebtedness to tho defendants induced them 
to give the plaintiffs false or misleading advice, and that the action 
failed.— Ony v. Churchill, GOL.T. 740. 


Principal and Surety:— 

(iv.) Ch.. B. — Pelease of Swefy—Time yicen to Dehfor.—A. surety is not 
released by the creditor giving time to the debtor unless there is a 
biudiag contract to ^ve time, capable of being enforced, and mq^le with 
the debtor himself, and not with a co.snrety or other third person. 
Six sureties gnaranteed the payment to a bank of the amount dne from 
a CQmpany on its current account not exceeding £25,000. U. paid off 
£15,000 of the amount due from the company to tho bank. It was 
agreed by all parties, including the sureties, that the bank should hold 
certain deeds of tbe company on trust to secure payment by the 
company to H. of £15,000, and subject thereto to seouro tho bank’s 
balance not exceeding £10,000, and that the deed of gnarantee 
should be a security to H. for £15,000 in priority to any 
claim of the bank. Hdd, that the liability of the snreties was not 
reduced below £26,000. A., B., and C., three of the six sureties, and 
L.f in consideration of tho bank giving credit to the company for one 
year farther, guaranteed tlie company’s debt to an amonnt not 
exceeding £8,OOOfMie liability of A., B., and 0. not to exceed £2,600 
eaob. Beldf that the goarantoo did not release the original sureties, 
and that A., B., and C. were each liable for £2,600 more than each of 
tho other snreties.—Ctorke ▼. Birley, L.B. 41 Oh. D. 422. 

See Limitations, p. 112, iv. 
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Public Iiibraries Act:— 

(i.) Ch, D. — Adoption — Vot$t8. —The poraons entitled to* vote /m the 
qaeetion whether or not the Act should be adopted are the occupiers, 
whether the rates are, in fact, paid by them or the owners.— A.-Q. v. 
Mayor of Croydon, 87 W.B. 648. 

Bailway• 

(iL) Ob. — Surplus Land —“ Necessary and Convenient for Tro^.”—H. 

oonreyed land to a railway company, with a coTonant by the company 
that if any part should not within fire years be need for the purposes 
• of a station.house, works, and conyeniences, “ necessary and convenient 
fur traffic,’* and bo so us^ at the expiration of that time, the company 
should reconvey or purchase tho land on the terms therein mentioned. 
About 62 perches were used as a garden by thd station.master and 
porters, and about four perches were occupied by a coal shed, let by 
the company to a coal dealer. Held, that the company were not bonnd 
to reconvey or purchase snob portions. — Harris v. L. ^ S.TT.B., 
60L.T. 392. 


Bectifloation of Deeds 

(iii.) Cb. D. — Settlement—Unusual Clauses—‘Parental Influence.—A father 
and son, tenants for life and in tail, resettled the family estates. The 
settlement contained some unusual clauses, including a power for the 
father to create a charge on the property. The son had no independbnt 
advice, but no undue inQuence was exerted by the father. The sou 
brought an action to set aside the settlement. The father at the trial 
released the power, and a jointnre charge was also released. Held, Ahat 

* the rest of the settlement was reasonable, and onght not to be set 
aside.—f/oblyn veHolbjn, L.R. 41 Ch. D. 200 ; 60 L.T. 499. ^ 

Bestrictive Covenant:— 

(iv.) Ch. D. — Sale in LoU—Mutual Covenants — Suh'division of Lot—Right 
Against Purchaser of Part of Lot. —On a sale of an estate in lots the 
purchaser of each lot entered into covenants with the vendor and the other 
purebasers restrictive of building. A., a purobaser, mortgaged part of 
bis lot. The mortgagee had notice of the covenant, but no restrictiem 
as to the nse of the land was expressly imposed on him. The mortgagee 
fisreclosed, and sold the mortgaged land, part of which became vested 
in fi. B. and the purchasers through whom he claimed had notice of 
tho restrictive ooveuanta. Ifold, that A. could not enforce the 

covenants against B. — v. Diekeson, L.B. 40 Gh.« D. 596 j 
68 L.J. Ch. 464 ; 60 L.T. 765 ; 87 W.B. 553. 

Bevenue 

(v.) Q, B. D.— Contract for Sale ff Goodwill—Stamp — Stamp Act, 1870, 
s. 70, Schedule. —^An agreement to sell a business and the goodwill ou 
certain conditions precedent being fullillod, is not chaigeable with duty 
ns a ** conveyance or transfer on sale.’*—v. Commissioners of 
Inland Bevenue, 87 W.B. 609. 

Sea Fishery 

(Vi.) Q.B.D. — Sea Fisheries Act, 188^“—Offences—Prosecution, —No one but 
a sea^fishery officer may prosecute for an offence against tho Sea 
Fisheries Act, 1883. — Reg. v. Cnhitf, L.R. 22 Q.B.D. 622; 
58 L.L M.0.182; 60 L.T. 638 ; 37 W.B. 492. 
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Oettlement”:— 

(L)*Cb. D.--Co«8tr«cti07»— Next-of.Kin in Blood according to Statutes of 
IHetnbuti&n. —The nltimate limitation in a settlement was for the next- 
0^‘Wn in blood of ” the settlor “ according to the stalntes, f(>r the dis- 
tribntion of intestates’ effects, and in the manner in which the same 
wonld hare been distributed if he had died possessed thereof intMtate.” 
Held, that the settlor’s wido^ was excluded. — Tn re Fitzgerald. 
37 W.R. 562. 

(ii.) Cll. D. —Construction— LimitaiiontoKext-of-Kin^Time for Ascertaining 
Class. —The limitation in a marriage settlement after the decease of the 
husband and wife, was for the persons who under the Statutes of Dfs- 
tribution would then be entitled thereto, in case the wife, haring 
survired th^ husband, were to die possessed thereof and intestate. 
The wife predeceased the husband. Held, that the class mnst be 
ascertained as if the wife had died immediately after the husband.— 
Clarice v. Hayne, 37 W.R. 667; Gihson v. Wright, GO L.T. 746, 

fiies^Reotification of Deeds, p. 125, iii. 


Settled Setate> 

(iii.) Clx. D. — Money Representing Land — Investment—Settled Land Act, 
1882.—The proceeds of sale of land sold under the Settled Estates 
< Act, 1877, were nndor an order of the Couit invested in consols in the 
names of trustees nntil they could be applied to the purposes mentioned 
in the Act. Held, that the trustees ulight soil the consols, and invest 
^ the proceeds in securities authorised by the Settled Laud Act, 1882.— 
In re Tennant, L.R. 40 Ch. D. 504; 68 L.J. Ch. 457 ; 60 L.T. 488 j 
37 W.R. 542. 


Settled Land 

(iv.) Ch. D, — Settled Land Act, 1882, s. 21, subs. 10— Expenses. —Trustees 
contracted under the Settled Land Act to sell a farm which was unlot, 
the sale to be completed a year after the contract. They applied for 
leave to raise a sum to cany on the farm in the meantime as part of 
their expenses.” Held, that capital money conid not be applied under 
the Act nntil it was received, and that future pnrcfaase.money could not 
be chafed. Leave granted to renew the application on completion of 
the etdo.—Bound v. Turner, GO L.T, 379. 

(v») C.-A. —Sale by Tenant for Life—Costs of Mortgagee—Settled Land Act, 
18o2, 88. 20, 21, 50.—Decision of Ch. D. (see Vol. 14, p. 61, iii.) affirmed. 
—Cardijon v. Curzon-Hotee, L.R. 41 Ch. D. 876 j 58 L.J. Ch. 436; 
60 L.T. 723 i 37 W.E. 621. 


Ship:- 

(vi.) P, D.— Charter^Partij — Coal^Deviation. —By a oharter»party the 
owners were to kee^ the ship and her machinery in good condition, and 
.the charterers were to pay for all coal. If, owing to breakdown or other 
censes, she was compelled to pat into ports other than those to which 
she was bound, the owners were to pay port charges, pilotage, and other 
expenses at these ports. Owing to a leak in the condenser, she was 
compelled to put into a port to which she was not bound, and to take 
in a gnantity of coal there, which was necessary in consegiienoe of the 
deviation. Held, that tiie owners wore not bound to pay for such coal. 
—The Durham City, 68 L.J. P. 46. 
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(i.) P* C. — ColU9ion~-E»eeptional Ourrant-litabiltty.-—Where-a etetfm* 
ahip under wa/ oollided with a ship at anchor owing to the effect of an 
exceptional current, known to be a possible though improbable coU' 
tin^noy, and it was shewn that one of the steamship's anchors was 
not ready, and that there was a delay in dropping the other, }ield, that 
ordinary precautions had been neglected and that the steamship was to 
blame.—T/te City of PeTcin, L.E? 14 App. Cas. 40; 68 L.J. P.C. 84. 

(ii.) C, A. — CoUinion — Iteijulationn for Preventing Collisiont at Sea, Artn. 14 
(a), 22, 23.—VYhere a ship is bound to keep out of the way of a second 
ship which is bound to keep her course, such second ship ought not 

* to keep her course after it appears that the first ship is about to cross 
her bows at such a distance as to make a collision probable.— The 
Tasmania, l^.R. 14 F.D. 63 ; 60 L.T. 692 ; 37 W.R. 352. 

(lii.) P, D, — Colitsion— Fog — Speed — Hehn .—If a steamer in a fog cannot 
reduce her speed sufficiently without occasiooally stopping her engines, 
they must be stopped. When those in clmrgo of a steamer bear d steamer’s 
whistle in a fog, on either bow, but not so broad that it may 1^ inferred 
that she will clear their vessel, they must not alter their course until 
the other vessel is seen.—7/ic KcMoliUio^, GO Ij.T. 430. 

(iv.) P, jy,-~Colfision-~8ailin‘j Ships-^Clone Hauled —A vessel 
closo-haulod, but rather off the wind, ought not to luff to the extent of 
2^ points when approaching a vessel which ought to keep out of her 
way.— The Earl lYewyss, 60 L.T. 431. 

♦ 

(v.) P, D.— Colliaion — Stern-Light. —A white light carried continuously at 

^ the storu of a ship which is visible astern and over an aro of*the 
horizon of more than six points on each qnartor of the ship, is not such 
a light as is required by the Kegulatiuns to bo shewn by an ovortakqn 
ship. Where a sailing vessel carrying such a light was run into by a 
steamer which approached in such a manner that both the sidelight 
and the stern-light wore visible, held, that the sailing ship was to blame. 
—The hnhro, L.R. 14 P.D. 81 j 58 L.J. P. 40j 37 W.R. 659. 

(vi.) P, D.-“Collision—Steow Traiuler.—A steam trawler with her trawl 
down and with only sufficient way on to keep her uuder command was 
shewing the lights provided by the Order in Council. * Held, that a 
sailing ship was bound to keep out of her way .—The Ticeedsddle, 
m L.J. P. 41. 

« 

(vii.) P, D,—Collision—Limitufion of Liahiliitj—Stay of Proceedings. —In an 
action of limitation of liability the plaintiffs olaimed a s^y of all 
proceedings on paying into Court a sum representing £8 per ton in 
respeot of damages to ship and goods, and on giving security for the 
difference between £8 and £15 in respect of claims for personal injuries 
and loss of life. /fcM, that proceedings might be stayeil in respect of 
claims for damages to ship and goods, but not in respect of claims for 
personal injuries and loss of life.— The Nereidt L.R. 14 P.D. 78} 
68 L.J. P.61} 37 W.R. 688. 

ft 

(viii.) Q. B. D.— Insurance —^“Improper Navigation** —“Improper Sfoujoi/e.’* 
—The plaukiug of a ship’s hold having bron saturated by leakage from 
a cargo, was not properly cleaned before a new cargo was stowed and 
such cargo was consequently damaged, //eld, that this was not 
“improper navigation” within the meaning of the rules of a mutual 
insnranoe company. Sem&lc, that it was “improper** stowage.— 
Canada Shippitij; Co. v. British Shipowners* Mutual Protecting AssociatiOHy 
L.B. 22 Q.B.D. 727; 69 L.J. Q.B. 343. 
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fi.) 0.‘A.—‘In^uraned— Average—Qeneral Average.-^'Deoi^on of Q. B. O. 
,(eee Y<4.14, p> 20, tH.) affirmed .—Price v. 100 A 1 Ship'e Small Damage 
^Umronee Association, L.B. 22 Q.B.D. 680 ; 68 L.J. Q.B. 260; 
87 W.B. 566. 

(ii.) Q. B, D.- Merchant Skipping Act, 1854, s. 318 —Passenger Steamer.^ 
A sleamer which grataitously carries a party of persons on a pleasure 
trip, withont going to sea, is not thereby mode a passenger steamer, and 
is not “piling** as snob .—Hedges r. Hooker, 37 W.K. 49L 

Solicitor 

(iii.) Gh4 D .—Agreement as to Costs — Validifg .—A client, a gentleman's 
valet, instmeted a solicitor to act on his behalf in the completion of the 
purchase of a business for £o00. A number of letters were written, 
and, according to the sclicitor's account, nearly thirty interviews were 
held, and other business was done. An agreement was signed that the 
bill of costs (withont being made up to date) should be £ t2. The client 
alleged that he acted in ignorance and under pressure. Held, that the 
bargain was unfair and invalid.—Ifsoms y. Knapp, 37 W.B. 585. 

(iv.) C. A.— Costs — Scale^Leases—General Order, Clause 2, Sub-ss. (6) (c); 
Sched. 1, part 2.—Where a lessor employs a solicitor to see to the 
letting of premises, negotiations with persons other than the person who 
takes the lease are not covered by the scale fee, but arc chargeable for 
as ** business not completed ."—Re Martin, L.B. 4l Gh. D. 381 ; 
68 L.J, Ch. 478; CO L.T. 555 j 37 W.R. 497. 

(▼.) Ch. D,— Costs—Scale Charge —Cor>»puh»orj/ Sale — JSasement—Pending 
Business—General Order, 1882, r. 6, Sehed. 1, r. 11 — Solicitors* 
Remuneration Act, 1881, s. 7.—In a case of a pnrebase under compulsory 
powers, the purchaser's cost are chargeable according to the scale. The 
costs of the purchase of an easement are not so chaigeable. Where 
business was wholly completed before the general order came into 
effect the costs are chargeable according to the scale. Where business 
was pending at that date, and the solicitor gave notice that be would 
charge according to the old system, such notice was effectual where no 
work was done between the said date and the date of the ootioa, but 
not where any work was done between such dates .—In re Steioart, 
00 L.T. 737 i 87 W.R. 484. 

(vi.) Q. B. D.— Costs — Taxation—Payment of Probate Duty .—The pUyment 
of probate dnty by a solicitor instructed to take out probate for a client 
is properly included in his bill'of costa as a disbursement.- In re Lamb, 
L.R. 23 Q.B.D. 5; 37 W.B. 506. 

(yii.) C. A. —Taxation —Bill Delivered Twelve Months—Death of Client — 
Attorneys and Solicitors Act, 1843, s. 37.—Decision of Gh. D. {see Vol. 
14y p. 94| i.) affirmed .—Cole v. Park, L.B. 41 Gh. D. 826. 

(vlii.) Cll* B .—Lien for Costs—Compromise of Action^Money tn Court- 
Notice of Lien.—The defendant in an action paid £60 into Court. The 
plaintiff, after the ffiose of the pleadings and notice of trial, withont 
the knowledge of his solicitor, agreed with the defendant and his 
aolioitors, that the plaintiff ^onld receive the £60 in discharge 
of all his claims, and that the defendant should do what was 
necessary to enable him to obtain the £60. The plaintiff signed 
a notice of his intention to appear in person. The plaintiff's 
solicitor gave the defendant's solicitor notice not to pay the 
plaintiff any money until his costs had been paid. The defendant’s 
solicitor then obtained payment of the £50, and paid it to the plaintiff. 
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"Beldf that the £60 was subject to a lieu for the costs of the plaintiff’s 
solicitor; that the plaintiff ant) the defendant’s solicitor having had 
notice of each lien were liable for the £50; bat that the defendant was 
net liable, having had no notice, and having received no money .—Rosa 
y. Buiotont 5S L. j. Ch. 442; 60 L.T. 630. 


(i.) G. A. & Q. B* D.— Goodwill—Sale of— Possession of Client's Papers — 
Arbitration—Relocation of Submission —3 A 4 Will. IV.^ c. 42, s. 39 .—A 
transfer of the business pi*emifl 08 and goodwill of a solicitor’s basiness 
does not include tho right to thu possossionof papers of clients stored on 
tho premises. The Court will not, except undci* special circumstances 
revoke a submission to arbitration ,—James v. James, L.R. 22 Q.B.D. 669; 
L.H. 23 Q.U.D. 12; 58 L.J. Q.B. 300 ; 60 L.i; 569; 37 W.B. 495 
and GOO. ' • 


(ii.) Ch. B.— Ne<jHgenee—Fund in Court—Erroneous Order — Liability .— 
A legacy of £500 bequeathed to M., an infant, and a legacy of £7,000 
settled on trust for L. and her children, were paid into Court by the 
trustees, on separate occasions, but to the same acconut. If, petitioned 
to have her legacy carried to a separate account, and to have the 
dividends paid to hor. Tho petition did not state that the fund in 
Court represented two legacies, and the amount proposed to be dealt 
with was stated in blank, and in consequence the whole fond was 
transferred to L.’s account, and the dividends paid to her during her 
life. The solicitor who acted for the trastees also acted for* the 
})etitioner, and had the^carriago of tho whole proceedings. After L.’s 
death U. attained twonty-oue, and petitioned for payment of her legacy 
with accnmulated interest. Held, that L.’s estate was primarilydiable 
to refund the dividends erroneously paid to her, and that, failing her 
estate, the solicitor must personally make good the dedciency, and pay 
all the costs caused by the mistake .—In re Dangar's Trusts, L.R. 41 
Ch. D. 178; 68 L.J. Ch. 316; 00 L.T. 491; 37 W.R. 051. 


(iii.) O. A. & Q. B. Application fo Strike off the Rolls .— 

A solicitor was suspended for misappropriation of moneys. He was 
afterwards convicted of embezzlement in respect of such misappro¬ 
priation. Application was mado to strike him off the rolls merely on 
the ground of the conviction for tho felony, the facts being the same 
^aa before, and having all been before the Court. Held, that he ought 
not to be struck off the rolls.—B. p. The Incorporated Law Society; In 
rc A Solicitor, 37 W.R. 674 and 598. 

(iv.) C. A. —Strikinj; off the Rf^lls—Application to Re-admit^JiA-isdiction — 
Soitetfors Act, 1843, m. 32.—When an orrler has been made to strike a 
solicitor off the Rolls for an offence under section 32 of the Solicitors 
Act, 18‘43, there is no juriadiction for any Court or .Tudge to re.admtt 
liim as a solicitor —hire Lamh, 37 W.R. 665. 

See Bankruptcy, p. 101, v., vi. Practice, p. 119, ii. 

Specific Performance:— 

(v.) oil. D.——Uisuaf Cousnants.—Where there is an open contract to 
take a lease, and the liability of the lessee to deliver op the premises in 
good repair is cxcludod in the case of (ire, it ought not to be further 
restricted by the insertion of the words “or other casualty .”—Crosse v. 
Morgan, 00 L.T. 703; 37 W.R. 643. 


SubrOffation. —See Trustee, p. 131, iv. 
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Tenant Far Autre Vie:^ 

(5.) Gh. D*.— IBxeexttory Devise — Cestui gue Fj«--6 Anna, c. 18.—The 
devisee of Iwd in case of the death of another withoat leaving issae is a 
person who has a claim in expectancy to an estate after the death of a 
person within the meaning of 6 Anne. o. 16. Land was devised to M. 
in fee, bnt in case she shonld dio without leaving lawfnl issne, to others. 
M.*8 interest was sold to A. M. married and left her hueband, having 
had no issne. He died in May, 1888. Orders were made that A. sliould 
produce M., flrstat W. churoh.door, and secondly in Court; she was not 
produced, and A. did not prove her to be alive. Held, that she must be 
deemed to be dead.*- E. p. Bal-er: in re Pople, L.B. 40 Gh. D. 589; 
68 L. J. Ch. 872; 60 L.T. 668; 37 W.R. 654. 

Trade Hark‘ 

(U.) Ch. D .— Abandonme^it—Evidence of Intention — Patents, Designs, and 
3VadflfariQ;8Aet,1883, S.64, sicb.s. 3.—Application to register '* Bmollio*’ 
as a trade mark in respect of **an’artic1e of perfumery.” The applicant’s 
hither, who died in 1867, had used the word on labels in connection 
with a perfumed cream. It was doubtful whether after his death there 
bad been any sale of the article. In 1870 the applicant destroyed all 
the labels which had the word on them, and it was not used subsequently 
upon any perfumed cream. After 1881 the applicant sold a tablet in 
boxes on which was inscribed ” Einollio Tablet.” Held, that the use of 
the word as a trade mark provionsly to 1873 had been abandoned. — 
In re GrossmitKs Trade Mark EmolHo,^* 60 L.T. 612. 

(iii.) C. A. — Name of Place—Rectification of Register. —Decision of Ch. D. 
{see Vol. 14, p. 95, iii.) affirmed. — Thompson v. Montgomery, 
L.B. 41 Ch. D. 35 •, 58 L.J. Ch. 374; 60 L.T. 70637 W.R. C37. 

(iv.) Oh. D.— Prior User — Patents, Designs, ^ Trade Marks Act, 1883, s. 73. 
—D. applied to register trade marks for baking powder, a oonspicnons 
part of which was the words **Frait Salt.” E. opposed on the ground 
of hia prior nser of the term “ Fruit Salt” fora saline preparation, he 
having registered the words as a trade mark, claiming a user prior to 
August 13th, 1875. D. applied to remove E.'s trade mark from the 
register. To this E. assented, not being able to prove use of the words 
before Augnst 13th, 1875, except as part of a label. D. admitted 
knowledge of E.’s excinsive use of the words before he adopted Chem. 
Held, that D.’s trade marks ought nut to be registered.—Re Bno ^ Dunn ; 
Trade Mark “ Fruit Sait,” 60 L.T. 414. 

(v.) C. A,^Registration — Similarity to Mark already Registered — Same 
Goods—Calculated to Deceive—Costs —Patents, Designs, ^ Trade Marks 
Act, 1883, ss. 62, 69, 72, 78,90.—The comptroller baa a discretion as to 
whether a trade mark, having regard to sections 72 and 73, and otherwise, 
ODj^t to bo registered. A mark so nearly resembling one already 
registered in respect of the same goods or description of goods as to be 
calonlated to deceive cannot be registered. Qoi^, althongh in the 
same class under the tSobednle to the rules as those in respect of which 
then is already a ngisterod mark are not necessarily the ” same goods 
or description of goods,” and goods not in the same class as goods in 
respect of which there is alnady a registend mark may nevertheless he 
the ” same goods or description of goods.” If Coart is applied to 
to compel the comptroller to ngister, the Court has a discretion to i^nse 
the application independently of section 72, and although the case is not 
within the seotiom*'*’ spirits are the “same description” of goods 

gs wines. Whore a piMM has snooessfally oppo^ the ngistration of a 
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mark, there is no jurisdiotion to give him his costs incarred before i!be 
comptroller, bnt it is for the taxing master to say whprher tl^y ara 
incinded in the coets of the proceedings.— He AushaUtni iroi^ Impnrtersi 
Ti'atJe Mark, Oohlen Flf^err, Ij.R. 41 Ch. I). 27H-, 58 L..1. Ch. 880} 

60 t.T. 436 ; 37 W.K. 578. 

Trespass 

(i.) C. A.— Tramway — Df/ectico Line — liunniny rmrers.- -Tha plaintiff was * 
injnred by the defendants' tramoar being thrown against liim owing 
to the defective condition of the line. The defendants were not owners 
of the line, bat had rnuning powers over it, and \tere not aw'are of its 
defective condition. Held, that the defendants were liable in trespass. 
—Sadler v. 6 'om^A Stafordshira .V‘ lU't mitt'ihom Traimvaus f'o., 
L.R. 23 Q.ir.D. 17; 37 W.li. 582. 

Trustee 

(H.) Ch.D.—1« I'cutniriif — Depri'riitled SeK-"i’>hj —Ihin-it'itn' UrhrvCii TrUfiec*. 
—Where the seenrit}* for a mortgage, held by trustees, which was 
originally a proper investment, has depreciated in value, so that the 
margin is less than would be proper in the case of a fresh investment, 
it is not the duty nf the trustees immediately ro call in the loan, but to 
consider, as men nf bnsine.sg, what is the jirnper course to adopt, 
considering, aniongst other loattera, the risk of luiving the mortgaged 
pvoperty'thrown on their hamls. If there is such a difforcnce of opinion 
t>ctween them that they cannot exorcise their discretion the Court w'ill 
assist them.— Kfmul v. "Mddfcti.d, 0 () L.T. 781. 

(U'O Ch. D. — IWearh oj 3'rHft—- Sah' of — Liahiliflj to 

Ili'pfocp .—Whore trnstecs sell stock part of the trust funds for the 
purpose of maktog an improper iiivestmcnt, they are liable, at the 
option of the ceshii^quc irufth. either to replace the stock or to refund 
the proceeds of sale.—(7a <7. v. Trcitivnry, 60 L.T. 620. 

(iv.) Ch. D. —Power to Full nr VtdatiUe ConitideraHon**—Suh^ 

rogation .—.\. died in 186<», having appointed his two sons (his partners) 
trustees and executors. He gave .65.000 in trnst for his daoghters, 
charged on all his estate, and empowered the trustees to retain it in 
their basiness as long ns they might reasonably require^^r wish. He 
gave his residue to his sons, and declared that if they should sell or 
Aarge any part of the real estate for “ full or valuable consideration '* 
it should not be liable, in tbc hands of the purchasers, to the legacy. 
.A. and his sons had freehold premises as tenants in comuiun, subject to 
a mortgage to P, In 1878 the sons mortgaged the premises to R. to 
secure post and future advances, no fresh advance being made at the 
time. Out of past advances the sons had paid off P.’s mortgage with, 
out any stipulation to that effect by R., and bad taken a reconveyance 
to themselves. Other parts of the advonccs had been expended in 
extending the business. Jlrtd, that the mortgage to R. was not for 
" full and valuable consideration,’* and that it had not priority over the 
charge of the legacy, but that R. was entitled to stand as first mortgagee 
to the extent of I’.’s mortgage. —v. flynu'r. (’<) I/-T. 385. 

(v.) Ch. D.— -Rendcn’Mif j4rroMn/s——Whcu trustees are required 
by a person claiming to 1)6 a cealni^quc trn-tt to furnish accounts and 
give information respecting the estate, they arc entitled to ho guarani eed 
i^inst tho expenses of so doing j nnd this rale is not affwted by the 
fact that one of the trustees is a solioifor. — JlfurfiM v. Lamh. 
68 L.J. Ch. 432, 

8*e Jfortgege, p. 116, i. 
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Vendor and Purchaser : - 

(»•) O* A.— Cnntrm't to Purehani* at a Volmtinn ~lntt>iu'st— Dawages .—The 
defendant agreed with the plaintiff, his tenant of a mill> to parchaRo at 
a valnation, at the expiration of the tenauoy, sotue machinery i^hich the 
plaintiff was setting up in the mill, nothing being said about interest on 
the purchnse-money. The teuanc/ expired nt Alichaelmas, 1B85, and 
the plaintiff remained in possession rent free as a oaretaker till Lady 
Day, 1886. 'J'he defendani having refused to purchase the niaohinery 
theplaintiffcommenced nn action for specifioperformance, not specifically 
claiming either interest or damages. Ife/d, that tho plaintiff, having 
obtained an ordor that the defendant should pay for the machinery at 
a valuation made hv tho official leferee, was entitled, by way of 
damages fur delay, to interest at the rate of £4 per cent, on tho 
valuation from Lady Day, 1886.— Mar.ih v. L.R. 40 Ch.D. r>03: 

00 L.T. 610. 

(ii.) Oh., D .—0«‘C(».v/tnied In/ Mortfja<jc—Proihtetiou of T)ecih — Coo- 

rujJreiKf nj Mortjii-ivr—i'hnroiiimnn-t Actx 1881, >». 8, Knh-.^st. 0 .V' 0.—A 
contf-KCt for sale of land'* free from incumbrances,” provided that the 
vendor and ” all other uec^ssui'y parties ” should convey, ami that “ snch 
aasnraiice, and every orhor act and thing required by the purchaser for 
perfecting or completing the vendor's title or oMierwise ” sliohld he 
“ prepared, obtain^, made, and clone at the expeiiHe of the piirchaspr.” 
The vendor had mon gaged the property. Jieht, that the purchaser must 
pay tlie expense of the production of deeds in the po^ession of the 
mortgagee, and of the concurrence of tiie iimrfgagec in the conveyance. 

Ite Wiffvtt ut,d Aiypntf, (« L.'f. 7:)o 

(iii*) Ch. D .— iriKtfl.c III — t'>»n1illtm—‘('i)ii}]ifn}totinn. —The pi.r- 

clmser contracted ttj buy premises, wliich ho occupied, relying on a 
valuation shown by the vendor, w’hich described the premises us con. 
caining 1,214 square yards. The eoulrucr, describod the premises as con¬ 
taining about 1,200 square yards, and provided that compensation should 
be allowed in cose of error or mistake in the description. It afterwards 
appeared that the pcemises contained only 03.”> squiirc yards. Netther 
vendor nor purchaser knew tho actual area. Ueltl, on summons, that 
the purcha.ser was entitled to a reference as to what dednetion should he 
allowed .—to VmvcH mi't 6o I...'!', 595. 

(ir.) Ch. — nitjhf to Re-teiitfl — Cr»>iri7/i/i_7.—Vendors, the trusteoa of a 
building society, {mssed a resolution that they were unwilling tooomplv 
with a purchaser’s requisitions.* and rescinded the contract, under aeon. 
diticn providing that they might do so in ease the purchaser should 
make any requisitiou which they should be unable or unwilling (o 
oomply with. //«M, that the right to resciml arose directly on tho 
making of tho requisitions, that tho vendors won* not hound to give any 
reasons for rescinding, and the onus of proving caprice or tnaia Julen 
in so doing was on the purchaser .—In re Storr Hunleti UniUUnft .S’ociVf« 
ond .S»5itn’s Contrurf, 68 L.J. Ch. 461>. 

(v.) 0 . A.—-Sa/c 0 / lei/f lofcrcxt^-Iifstrirtivt' rorenants—Tilhd Ueut- 
(fhnrge—Apportionment .—the trustee in bankruptcy of the tenant for 
life of a house and some cottages, contracted to soil the life interest of 
the bankrupt in such property; tho property was subjoot to covenants 
restrictive of iU user which were not disclosed to the pnrehaser. Held, 
that as the porebaser would be able to sell the fee simpleof the property, 
the rastrictive covenants would be injiirions to him, and that a gixMl 
title was not shewn. A small piooo of the property had formed part of 
a field the whole of which was snbject to an entire snm as tithe rent* 
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chargo. HdOy that K. was under no obligation to have the reut.chSrge 
apportioned, or to pay the expenses of appurtioiimeut .—In re Ehsworlh 
.y Tid>/g Contract, 37 W.B. 067. 

( 1 .) Ch. D.-l ^Ciulor'ii Lien—VoIwifcvr—~Len>tehoh!jt,--ln the case of lease* 
holds the vendor’s lien for unpaid pai*chase*inoney is not good as 
against a volunteer claim)ug„ under the purchaser .—Harris v. Tiihb, 
58 L.J. Ch. 434; 60 L.T. 61)9. 

Voluntary Settlement 

(ii.) P. C.^Oonreyance for la^ne hy tseUlot — AdmioUtraior—lireach of 
Trtuti. —A. conveyed real estate iu Victoria to Lis wife by n voluntary 
settlement. She died iutestate, aud A. ubtaiued admioisti-ation in his 
marital right. He afterwards purported to coiivcx the real estate for 
value. Ilehl, in u suit against A. by the, next-of-kiu of the wife, that 
if such convcyaiico was not a homi Jide conveyance for valne, it did not 
defeat the voluntary Beiilenient; and that if it was a couveyance for 
value, it wiw a bi-each of trust on iho part of the admiiiisi^^tor, and 
that in either case he was liable to account to the uext.of-kirji~Hardui^ 
V. llowclJ, 60 L.T. 578. 

Waste:— 

(lii.) Ch. D. — Vertni^sirti—Tenant for Iajc. —A remuiudor man has no claim 
ugHist the assets of a deceased tenuiit for life fur peroiissive waste to 
the settled property.—A- is v. ycivuion, 37 W.R. 612. 

Will 

tiv.) Ch. D.— — J'lf .-It/. - A testator bequeathed a 

euu) uf C4>uso1h on trust to pay the dividends uf speeiBod sinus, ntakiug 
up tlio whole siiAi, to different aimuituiits for their lives, and direofpd 
the dividends set free by the deaths of the annuitants to be acuumulateii 
till the death of the lost o*f them, when he gave the principal sum and 
ticcunmlalions to A. ITo gave liis i-esidue to fire persons, of whom A. 
was one. Oi> the death of an annuitant who was entitled to the 
dividends on £500 consuls, A. applied for the transfer to him of such 
X500. Held, that the dividends ou the £5U0 from the expiration of 21 
years from the testator’s death till the death of the surviving annuitant 
l>oloDged to the residuary legatees, as undisposed of, and that A. was 
jiot immediately entitled to the whole of the £500, but, being one of 
the residuary legatees, was entitled to one-fifth thereof.—Pourc?l v. 
Parry, 60 L.T. 400. 

(v.) Cll. Conatrnction — K'ectitonj Trust—to Settle. —Bequest on 

trust for ciuldreu who, being daughters, should attain twenty.oDe or 
uiai-ry, with a direction that if a daughter should marry, and, during 
iniuority, with certain consents, her sliare should be assigned to 
trustees on trust for her for life, and after her death for the uso of her 
intended husband for life, and then to the childreji of the “ mamnge vr 
re8|>cctive marriages in such manner os is hereinbefore directed 
as to my own children," with a gift over if .any daughter <lied without 
issue. A daughter luariied while a minor, hud she and her husbuiid 
euveuauled to assign her property on certain trusts when she should 
come of age. The husband died and she married ogaiu, when a scttlf- 
ment was exeoute«l giving the Second husband a life interest. Iheie 
was one child of the first niawiage, who attained twcnty.one and 
died intestate and a bachelor, and there were no children of the second 
marriage. The testator’s daughter being dead, /icW, that under the 
will there was power to give a life interest to the second husband.— 
Na$h y. Jaun, 37 W.B. 646. 


I- —■» 
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0. A .——Cluss 0i/t,~—X bequeat on trust for 
MKSUQiiyatioQ daring the minority of the yoangest of the testator’s 
grandchildren Imng at his decease; with a directiou that as soon as 
“such grandchildren” should attain twenty^oiic, the fund should be 
“ for all and eyery ” the testator’s “ grandchildren then living who 
being a son or sons should attain twenty'One to be divided between 
them equally.” There was a proviso that *' if any grandchild shall die, 
leaving a child or children who, being a son or sons, shall attain twenty- 
one/* such child or children sbonid take their parent’s share. Held, 
that the last gift applied only to the children of grandchildren dying 
before the period of distribution, and was nut void for remoteness,- 
JamcB V. 37 W.H. C09. ' 

(ii,) Cll, D,— Cou'eti uvtii'n ■ Huri'n'inij —-AcCf'tted ^Zia«-c.~Beque8t of 
a fund on trust to pay the iuoouio eiiually among the four uioces of the 
testatrix during their respective lives, and after the dece^ise of any of 
them, to itay the principal of her share among her children. And in 
case any of the said nieces should die without having children, tho 
shave of such niece was given in trust to pay the same to her surviving 
sisters and thoir respective children in the sami' manner os was directed 
respecting their original shares. Held, that “ surviving ” meant 
“other,” and that on the death of a niece n ithout children, her share was 
divisible between the two survivors and the children of one who liad 
previously died; but that the share so accruing to one of the survivors 
would, on her death without children, fall into tho residue.— Whyte- 
head V. lioUoH, 37 W.E. o83. 

(iii.l Cb, —L'on^^’uc^^o>^— tiurrinj ,-.—A testator directed a sutlicieut 

investment in consols to provide specified annuities for his wife and his 
four children tu/uiinntim : upon the death of the wife her annuity to be 
distributed anioug the children for their lives: uikhi “the docoaso 
of either of luy said children ” oue fourth of the said fund of consols 
was bequeathed tu the children of such deceased cliild : iu the event of 
“ either of my said children “ dying without issue tho fourth share “ to 
which the childian of such dying (sic) would have been entitled ” was 
bequeathed unto the ” survivors of iiiy said children.’' There was a 
residuary bequest. Held, that X., the longest liver of the four children, 
having died without issue, was absolutely entitled to liis one-fourth 
share of the consols, and consequently, that it passed to bis repre¬ 
sentatives. — Hort-ell V. L.R. tl Ch. D. 409 ; 68 L.J. Ch. 1*39. 

(iv.) Ob. D. — Cunsti’fcfioii—Sltamof Jieitidue to Hink into Regidne—** To he 
dett^ed .*’— Bequest of £10,000 in trust for testator’s daughter E. for 
life, with remainder for her children, and in default one-iifth to K.'s 
appointees and fuor-fiftha to “ sink into and form pert of my residuary 
estate.” There was a similar bequest in favonr t>f a daughter M. The 
residue was bequeathed to all tho testator’s ehildrori equally, the shares 
of ^eughters “ to be settled on tho same trusts as their respective 
sums ^ £10,000 hereinbefore given.” E. died withont issue having 
appointed one-Mfth of her £10,000. Held, that the words "to bo 
settled ” created anwexccutory trust, and that K.'s sliaro of the residue 
was not luidiepos^ of but must go auiong the other residuary legatees. 
—Ballonee v. Lam^nhiei’, 37 VV'.E. WO. 

(v.) Ob. D. —Ueneral Rou’^r oj in HelilemeiU —Kxen'iae 

of-^^WilU Ad, ft, 27.—A testator made a general bequest of his personal 
estate. Ue afterwards executed a settlement by which he declared that 
the trustees of the settlement should hold a fund on trust to deal with 
the same in snch manner as the settlor should by any writing or a'ritings, 
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• • 

revocable or irrevocable ** but uot by his last will and testament^ any 
codicil thereto, uuless he should expressly refer to the said trust fund 
aud promises, order aud direct, by which writing or writings ^e trusts 
of the said iudeuture might be absolutely revoked, aunulled, varied, or 
dtherwise dealt with.” Held, that the general bequest in the will did 
uot operate as an exercise of the power of revocation and new 
appointment.—C/(aWe« v. Horke, CO L.T. 3b0; Kotmsox v. liwke 
L.R. 41 Ch. I). 417 ; 58 L.J. Ch. 448; 87 W.R. 504. 

(i.) P. D ,— Incungistcut Tetitauienlui-y Documents—Parol A’cidcrtcc.—-There 
were two testamentary doonments, the second did not in terms revoke the 
former, but dealt with all the testator's property.* Held, that probate must 
be given to the second only, parol evidence to prove that it was meant 
as a codicil being rejected.--fx Ihe Goods of Paliiler, 58 L.J. P. 44. 

(ii.) Q. B. D. — Provifto nuainsf Alie»afiO}f — liankruytey. —Bequest to A. of 
au auDiiity and of a life interest in a share of the residue. There was a 
proviso that A. should ” not have power to alienate, charge, incumber 
or dispose of ” the annuity, or the income of tlie share the residue, 
and there were directions as to speh annuity and income in the event of 
his “alienating, charging, iucauibering. aud diB|)oeiug of the same.”* 
Held, that ihe bankruptcy of A. did not effect a forfeiture.— E. p. 
J’fh'y; iH rc Z/arrey, 00 L.T. 710; 37 W.R. 620. 

(iii.) P. D.— Probate—Destniclioii tindir Erroneous Impi-ession. — A duly 
cvecuted codicil was by the direction of the testatrix torn up uudlr ihe 
erroneous impression tjsat it wiis made Void owing to a verbal tranaposi* 
tiou, aud the torn pieces were by her direotiou copied, but owing to her 
illuesH, such copy was not executed. Held, that probate of the*codicil 
should be granted .—In the Goods vf Thornton, L.R. 14 P.D. 82; 
:17W.R. 024. • 
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